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[4310-10] 
Title 43—Public Lands: Interior — 


SUBTITLE A—OFFICE OF THE 
SECRETARY OF THE INTERIOR 


PART 4—DEPARTMENT HEARINGS 
AND APPEALS PROCEDURES 


Subpart L—Special Rules Applicable 
to Surface Coal Mining Hearings 
and Appeals 


AGENCY: Office of Hearings and Ap- 
peals, Department of the Interior. 


ACTION: Final rule. 


SUMMARY: The regulations in this 
subpart set out the rules of procedure 
to govern adjudicatory proceedings 
before administrative law judges and 
the Board of Surfacing Mining and 
Reclamation Appeals pursuant to the 
Surface Mining Control and Reclama- 
tion Act of 1977. 


EFFECTIVE DATE: August 3, 1978. 


. ADDRESSES: Office of Hearings and 
Appeals, Department of the Interior, 
4105 Wilson Boulevard, Arlington, Va. 
22203. 


FOR FURTHER INFORMATION 
CONTACT: 


David B. Graham, Director, Office 
of Hearings and Appeals, 4015 
Wilson Boulevard, Arlington, Va. 
22203, 703-557-1500. 


SUPPLEMENTARY INFORMATION: 
The Surface Mining Control and Rec- 
lamation Act of 1977 (the Act), 30 
U.S.C. 1201-1328, required the Secre- 
tary of the Interior to publish initial 
environmental protection regulations 
that would be applicable to all coal 
mining operations on lands that are 
regulated by the States until a State 
has an approved regulatory program 
or a Federal regulatory program has 
been implemented in the State. The 
Secretary published such regulations 
on December 13, 1977. The initial envi- 
ronmental protection regulations 
make numerous references to proceed- 
ings which are required to be conduct- 
ed before the Office of Hearings and 
Appeals pursuant to procedures set 
forth in 43 CFR Part 4. These proce- 
dural regulations have been developed 
to provide procedures for various pro- 
ceedings required by the Act and the 
initial regulations. Following publica- 
tion of the permanent substantive reg- 
ulations, as required by section 501(b) 
of the Act, additional procedural regu- 
lations will be proposed to supplement 
these procedural rules. 

A brief discussion of the major parts 
in the regulations follows: 

Sections 4.1100-16 set forth the ju- 
risdiction of the Board of Surface 
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Mining and Reclamation Appeals (the 
Board) and contain certain general 
regulations governing practice before 
the administrative law judges and the 
Board. 

Sections 4.1120-29 outline the 
powers of the administrative law 
judges and set forth generally the ac- 
tions that may be taken by the admin- 
istrative law judges. 

Sections 4.1130-41 contain rules to 
regulate discovery in proceedings 
before administrative law judges 
under the act. 

Sections 4.1150-58 set out the proce- 
dure for obtaining review of a pro- 
posed assessment of a civil penalty. 

Sections 4.1160-71 provide the 
method for obtaining review of notices 
of violation or orders of cessation or 
the modification, vacation, or termina- 
tion of such notices or orders. These 
procedures apply to orders of cessa- 
tion which are not subject to expedit- 
ed review under §4.1180 et seq. of 
these regulations. 

Sections 4.1180-86 contain regula- 
tions to provide for expedited review 
of certain orders of cessation. Such ex- 
pedited review is required by § 525(b) 
of the Act. 

Sections 4.1190-96 encompass the 


procedures for review of an order to 


show cause why a permit for surface 
coal mining operations should not be 
suspended or revoked. 

Sections 4.1200-05 set forth the rules 
governing formal review of alleged 
acts of discrimination. 

Sections 4.1210-39 have been re- 
served for permit procedures which 
will. be developed following completion 
of permanent substantive regulations 
governing the application process for 
permits for surface coal mining oper- 
ations. 

Sections 4.1240-59 have been re- 
served for procedures relating to per- 
formance bond release. Such proce- 
dures will be proposed following publi- 
cation of permanent substantive regu- 
lations concerning performance bond 
release. 

Sections 4.1260-67 set forth the pro- 
cedures for applying for temporary 
relief in section 525 review proceedings 
under the Act. The procedure for seek- 
ing temporary relief from alleged dis- 
criminatory acts is covered in § 4.1203 
of these rules. - 

Sections 4.1270-76 establish proce- 
dures governing Board review of deci- 
sions or orders of administrative law 
judges. 

Sections 4.1280-86 provide proce- 
dures for appealing directly to the 
Board from a decision of the Director, 
Office of Surface Mining (OSM), 
granting or denying a small operator 
exemption pursuant to 30 CFR 710.12, 
or from any other written decision of 
an official of OSM which specifically 


grants the right of appeal to the 
Board. 

Sections 4.1290-96 set forth regula- 
tions to govern the awarding of costs 
and expenses, including attorneys’ 
fees, in administrative proceedings: 
pursuant to section 525(e) of the Act. 

These rules were published in pro- 
posed form in the FEDERAL REGISTER 
on April 13, 1978 (43 FR 15441). Public 
hearings on the proposed rules were 
held in Washington, D.C., on May 10, 
1978, and in Denver, Colo., on May 12, 
1978. The comment period for the reg- 
ulations closed on May 23, 1978. The 
transcripts of the public hearings and 
all written comments have been con- 
sidered in the development of these 
final rules. 

General comments are set forth 
below, followed by summaries of spe- 
cific comments relating to particular 
— or definable groups of sec- 
tions. 


GENERAL COMMENTS 


1. A number of commenters objected 
that the rules, as proposed were bur- 
densome, overly complex, and too 
lengthy. One commenter suggested 
that the regulations be rewritten in 
“plain, understandable language.” It is 
hoped that the changes which have 
been made in these final rules have 
helped to reduce any burdensome and 
“complex aspects of the regulations. To 
a certain extent, the length and com- 
plexity of the regulations is necessitat- 
ed.by the number and intricate nature 
of the various administrative proceed- 
ings which may arise under the Act. It 
is also hoped that these final rules re- 
flect plain, understandable language. 

2. One commenter expressed general 
concern about the detailed require- 
ments for filing petitions and applica- 
tions. A number of changes have been 
made, as set forth in the responses to 
the specific comments below, in an at- 
tempt to alleviate some of the difficul- 
ties pointed out by the commenters. 


GENERAL PROVISIONS 


1. Section 4.1101 sets forth the juris- 
diction of the Board with respect to 
the various proceedings under the Act. 
Several commenters suggested that a 
provision be added that decisions of 
the Board are final for the Depart- 
ment. This suggestion was rejected as 
unnecessary because the regulation 
reads that the Board has the final 
decisionmaking power of the Secretary 
under the Act pertaining to those pro- 
ceedings listed, subject only to 43 CFR 
4.21(c) and 43 CFR 4.5. Also 43 CFR 
4.1(4), 43 FR 17941, published on April 
27, 1978, provides that the Board per- 
forms finally for the Department the 
appellate and other review functions 
of the Secretary under the Surface 
ay 4 Control and Reclamation Act 
c+) x 
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2. Several commenters suggested 
that if surface mining proceedings 
before the Board are to be subject to 
the supervisory power of the Secre- 
tary, as set forth in 43 FR 4.5, then 
that section should be revised. Revi- 
sion of 43 CFR 4.5 is presently being 
actively considered by the Depart- 
ment. 

3. Several commenters urged that 
§ 4.1101(b) set out in detail the specific 
relief which the Board is authorized to 
grant, arguing that the lack of speci- 
ficity will create needless litigation. 
The commenters provided a list of 
things which the Board should be au- 
thorized to do, including changing the 
nature and statutory designation of a 
citation and imposing affirmative obli- 
gations. These comments were not ac- 
cepted. The jurisdiction of the Board, 
as set forth, is general in nature. It is 
not felt that the particularity pro- 
posed by the commenters is necessary 

for this regulation. 

. 4. Section 4.1103 contains procedures 

relating to eligibility to practice before 
the Department. One commenter sug- 
gested deleting this section in view of 
existing provisions in 43 CFR Part 1. 
Several other commenters recom- 
mended merely a cross-reference to 43 
CFR Part 1 indicating that eligibility 
to practice before the Office of Hear- 
ings and Appeals in any proceeding 
under the Act should be in accordance 
with 43 CFR Part 1. These comments 
were not accepted. Section 4.1103 
states that eligibility to practice shall 
be determined pursuant to 43 CFR 
Part 1. This section merely gives an 
administrative law judge or the Board 
the authority to determine the eligibil- 
ity of persons to practice before them, 
subject to the guidelines of 43 CFR 
Part 1. This section is not meant to 
create any new independent means of 
disqualifying individuals on unstated 
grounds. 

5. Other commenters requested that 
§ 4.1103 be modified to permit repre- 
sentation by law students under 
‘proper supervision of members of the 
bar and be clarified as to representa- 
tion of a citizens’ group by a full-time 
employee of that group. This com- 
ment was not properly directed to 
-§ 4.1103. Such changes would require 
amending 43 CFR 1.3—Who may prac- 
tice. Revision of that regulation is not 
within the scope of this rulemaking. 

6. Section 4.1105 sets forth the statu- 
tory parties to the various review pro- 
ceedings under the Act. Several com- 
menters requested the -deletion of 
“any other person having an interest 
which is or may be adversely affected’ 
from § 4.1105(a)(1), covering civil pen- 
alty proceedings under the Act. This 
suggestion was accepted because the 
deleted phrase is overly broad and 
such a person would not be easily de- 
finable for purposes of service of 
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notice of the particular proceeding. 
However, acceptance of this comment 
does not mean, as urged by some com- 
menters, that such persons would 
never have a right to intervene in a 
civil penalty proceeding. Such a 
person could always seek to intervene 
in a civil penalty proceeding pursuant 
to 43 CFR 4.1110. 

7. One commenter suggested that 
§ 4.1105(c) should be changed to con- 
form with the intent of § 514(f) of the 
Act, which the commenter character- 
ized as requiring a third party inter- 
venor to have participated in the ad- 
ministrative proceedings as an objec- 
tor who had been aggrieved by the de- 
cision of the regulatory authority. 
This comment was not accepted. The 
section of the Act cited by the com- 
menter relates to the process for issu- 


- ance of permits. The interim regula- 


tory program does not address the 
permit process. In addition, the sec- 
tion of the Act cited by the com- 
menter actually relates to who may 
seek judicial review of a decision of 
the regulatory authority granting or 
denying a permit in whole or in part, 
not to who may participate as a party 
in a proceeding. 

8. One commenter suggested that 
with respect to §4.1105(c), persons 
who fail to exercise their right to par- 
ticipate in each stage of a proceeding 
should not be permitted to become 
participants at a later date. This com- 
ment was rejected. There is no basis 
for such a restrictive policy. 

9. Several commenters recommended 
the complete revision of § 4.1105(c) in 
order to make clear that when a statu- 
tory party does not timely participate 
in a proceeding, it will not be consid- 
ered a party to the proceeding, unless 
permitted by the administrative law 
judge or the Board for good cause 
shown. The commenters considered 
the regulation to be deficient because 
no criteria were stated and that the in- 
sertion of the “good cause” standard 
would rectify that problem. The com- 
ment -was rejected. The regulation 
allows any statutory party or any in- 
tervenor with full party rights who 
fails to participate in each stage of a 
proceeding to become a participant 
with the rights of a party in the dis- 
cretion of the administrative law judge 
or the Board. There is no reason to 
impose a good cause standard. The 
commenters’ suggestion for limiting 
third party participation in civil penal- 
ty proceedings by a language change 
in §4.1105(c) was also rejected. As 
stated above, there is no reason to 
foreclose third party participation in 
civil penalty proceedings. 

10. Section 4.1106 relates to hearing 
sites. One commenter complained that 
the language that the administrative 
law judge “‘give due regard to the con- 
venience of the parties or their repre- 
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sentatives and witnesses” was useless. 
It was suggested that hearing sites be 
located in and around coal regions. No 
change was made in the regulation. In 
addition to its Arlington, Va., head- 
quarters the Office of Hearings and 
Appeals has field offices, staffed by 
administrative law judges, in Sacra- 
mento, Calif., Salt Lake City, Utah, 
and Knoxville, Tenn. Depending on 
the case load arising under the Act, of- 
fices are also planned for Charleston, 
W Va., Louisville, Ky., and Pittsburgh, 
Pa. It is anticipated that the adminis- 
trative law judges will schedule hear- 
ings with due regard for the conven- 
ience of the parties and the regulation 
provides the necessary flexibility to 
accomplish such goal. 

11. Several commenters also suggest- 


- ed that the Office of Hearings and Ap- 


peals establish a field office in an area 
convenient to the south central coal 
fields of Texas, Louisiana, Alabama, 
Oklahoma, and Arkansas. While there 
was no change in the regulation, the 
Office has taken this suggestion under 
advisement and will monitor the cases 
arising in that part of the country in 
order to determine whether an office 
in that area is nec s 

12. Section 4.1107 sets forth the re- 
quirements for filing documents in 
proceedings before administrative law 
judges under the Act. The reference to 
different initial filing requirements for 
expedited review proceedings and tem- 
porary relief proceedings in proposed 
§ 4.1107(a) was eliminated. Because all 
the OHA field offices have not yet 
been established, all initial filing shall 
be with the Hearings Division, OHA, 
Arlington, Va. One commenter stated 
that § 4.1107(a) should be amended by 
requiring filing by certified mail, 
return receipt requested. This amend- 
ment was not made. Section 4.1107(a) 
only refers to the filing of a document 
initiating a proceeding. Filing is not 
complete - until receipt; therefore, 
there is no reason to strictly regulate 
the manner of filing. 

13. One commenter suggested the 
elimination in § 4.1107 of the filing of 
proof of service, except in those cases 
where actual receipt was not evidenced 
through responsive pleading or other- 
wise. The commenter characterized 
the requirement as burdensome and 
unnecessary. This comment was not 
accepted. The requirement of filing 
proof of service is not burdensome and 
is necessary. to determine if parties 
were properly notified. 

14. Several commenters recommend- 
ed that contemporaneously with 
filing, a copy of any document initiat- 
ing a formal proceeding under the Act 
be sent by the initiator to the local 
OSM office, and that the document be 
posted in a public place for public ex- 
amination. This comment was not ac- 
cepted. While the posting of-an initiat- 
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ing document in the local OSM office 
might be desirable, it is not felt that 
the burden of serving OSM should 
rest with the initiator of the action. It 
might be possible for the Solicitor’s 
Office and OSM to undertake an in- 
formal notification system. 

15. Section 4.1109 regulates the serv- 
ice of documents in proceedings before 
administrative law judges under the 
Act. Several commenters urged that 
service of initiating documents should 
be made on the Associate Solicitor, Di- 
vision of Surface Mining, Washington, 
D.C., rather than on the Field Solici- 
tor for the region in which the mine 
site is located. The commenters stated 
that such a change would avoid confu- 
sion and mistaken service on the im- 
proper field office. Also it was argued 
that the change would allow the So- 
licitor’s Office a degree of latitude in 
the assignment of cases. This com- 
ment was rejected. The Solicitor has 
established field offices in various 
parts of the country in order to pro- 
vide prompt and efficient legal ser- 
vices to OSM. In order to accomplish 
that purpose and to comply with the 
various statutory deadlines in the Act, 
service of documents on the field so- 
licitors is a necessity. 

16. Several commenters suggested 
that the addition of the word “known” 
in § 4.1109(a) would clarify who should 
be served with respect to statutory 
parties and “other persons.” This com- 
ment was not accepted because the 
word “known” adds no meaning to 
statutory parties in light of the 
change made in §4.1105(a)(1). The 
statutory parties for the various pro- 

are those persons listed in 
§ 4.1105(a). 

17. A number of comments were re- 
ceived requesting either deletion of 
§ 4.1109(b) or the clarification of that 
section to show that separate service 
on OSM is not required and suggesting 
that the reference to statutory parties 
should be to “known” statutory par- 
ties. The clarification comments were 
adopted in part; the section has been 
changed to make it clear that separate 
service on OSM is unnecessary. How- 
ever, the word “known” has not been 
inserted for the reasons stated in the 
comment response above. In addition, 
it was stated that the requirement for 
service of initiating documents by cer- 
tified or registered mail, return receipt 
requested, or by personal service in 
subsection (b) should be eliminated as 
unnecessary where receipt by the re- 
sponding party is otherwise evidenced. 
This comment was not accepted. Re- 
ceipt of initiating documents is suffi- 
ciently important to require such serv- 
ice and it is not believed to be burden- 
some. 

18. Section 4.1110 contains the rules 
for intervening in a proceeding under 
the Act. Several commenters argued 
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that civil penalty proceedings should 
be exempt from intervention. The 
commenters believe that civil penalty 
proceedings, as a matter of law, are 
only between the person charged with 
the civil penalty and the agency. This 
comment was not accepted. The legis- 
lative history is clear that public par- 
ticipation in all phases of surface 
mining regulation, including enforce- 
ment, was contemplated by Congress 
in the enactment of the Surface 
Mining Control and Reclamation Act 
of 1977. See S. Rep. No. 128, 95th 
Cong., Ist Sess. 59 (1977). In fact, one 
of the stated purposes of the Act, sec- 
tion 102(i), 30 U.S.C. 1202(i), is to 
“assure that appropriate procedures 
are provided for the public participa- 
tion in the development, revision, and 
enforcement of regulations, standards, 
reclamation plans, or programs estab- 
lished by the Secretary or any State 
under this Act.” 

19. One commenter requested that 
the phrase “at any stage of a proceed- 
ing” be deleted from § 4.1110(a). This 
comment was rejected. Deletion of the 
phrase would not alter the interpreta- 
tion of the section. 

20. A comment was received that 
§ 4.1110(c) should be changed to elimi- 
nate intervention of right. This com- 
ment was rejected and, in response to 
another comment, the standard for in- 
tervention of right was broadened. 
Subsection (c)(2) was changed to re- 
flect the fact that there shall be a 
right of intervention for anyone with 
an interest which is or may be adverse- 
ly affected by the outcome of the pro- 
ceeding in which intervention is 
sought. This change comports with 
the intent of Congress. As stated in 
the comment response above, public 
participation in the daily workings of 
the Act was of primary interest to 
Congress. While it is true that citizens 
may not commence two of the most 
important enforcement proceedings 
under the Act, i.e., civil penalty review 
and suspension or revocation proceed- 
ings, citizen participation is, neverthe- 
less, of critical importance to such pro- 

. The importance of such par- 
ticipation to suspension or revocation 
proceedings was expressly recognized 
in the legislative history. It was stated 
in S. Rep. No. 128, 95th Cong., Ist 
Sess. 96 (1977) that “Lalny person who 
has an interest which is or may be ad- 
versely affected by a suspension or 
revocation of a permit shall be allowed 
to participate.” The commenter also 
urged the inclusion of language in 
§ 4.1110(c)(2) to allow intervention of 
right to persons or groups in cases 
where significant legal determinations 
may be reached which might affect 
the ability of such persons or groups 
to protect their interests in subse- 
quent proceedings. Such language was 
not accepted. It is believed that the 


first change that was made is broad 
enough to encompass those persons 
for whom the commenter sought to 
provide by the additional suggested 
language. 

21. For the purposes of clarification, 
subsection (e) was added to § 4.1110 in 
order to explain that intervenors may 
participate in a proceeding in a capac- 
ity less than that of a party. If an in- 
tervenor desires to participate in only 
a limited capacity, the privileges that 
such a person may exercise, such as 
filing oral or written statements, will 
be regulated by the administrative law 
judge or the Board. Limited party 
status is important for public partici- 
pation under the Act. It is realized 
that persons desiring to participate in 
@ proceeding under the Act may not 
have sufficient time and/or resources 


- for full participation, but that they 


may make a limited but valuable con- 
tribution. 

22. Section 4.1111 allows a party who 
initiated a proceeding to move to dis- 
miss at any stage of the proceeding. 
One commenter suggested that the 
regulation make it clear that a party 
may withdraw a pleading at any stage 
without prejudice. This regulation re- 
lates only to termination of an action 
by the party initiating the action. The 
administrative law judge or the Board 
may determine whether the dismissal 
is with or without prejudice. 

23. The words “seek to” were added 
to § 4.1111 in order to clarify the fact 
that the granting of such a motion is 
not automatic, but rather, is in the dis- 
cretion of the administrative law judge 
or the Board. 

24. Section 4.1112 outlines the proce- 
dure for filing motions in the Office of 
Hearings and Appeals. Several com- 
menters suggested including prehear- 
ing conferences in § 4.1112(a), in order 
to make it clear that oral motions 
would be acceptable at prehearing 
conferences. The nature of the com- 
ment was accepted by substituting lan- 
guage to clarify that oral motions can 
be entertained whenever the proceed- 
ing is on the record. 

25. Comments were received urging 
that the requirement for affidavits in 
§ 4.1112(b) be eliminated as being bur- 
densome. This comment was accepted. 

26. One comment suggested that 
§4.1112(c) be amended to read that 
failure to make a timely response or 
file a statement in response be auto- 
matically construed as a waiver of ob- 
jection. Such a result could be unduly 
harsh and the comment was not ac- 
cepted. 

27. Section 4.1113 provides for con- 
solidation of proceedings before an ad- 
ministrative law judge or the Board. 
One commenter requested the addi- 
tion of the phrase “the same parties.” 
This comment was rejected. There is 
no necessity to allow only consolida- 
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tion of proceedings involving the same 
parties, particularly where there are 
common issues of law or fact. Consoli- 
dation is in the discretion of the ad- 
ministrative law judge or the Board. 

28. Section 4.1114 allows for the ad- 
vancement of a proceeding upon 
proper motion. One commenter stated 
that the requirement in § 4.1114(b)(4) 
that affidavits be filed with the 
motion should be eliminated. The 
comment was not accepted. The lan- 
guage of the regulation allows the ad- 
ministrative law judge or the Board 
the opportunity to waive the affidavit 
requirement. The same commenter 
suggested the elimination of the re- 
quirement for registered or certified 
mail in § 4.1114(c). This comment was 
accepted. In addition, the first clause 
in §4.1114(f) was dropped and the 
phrase “{iJf the motion is granted” 
was substituted for the purposes of 
clarification. 

29. Section 4.1115 sets forth the 
manner in which the right to a hear- 
ing may be waived. Several com- 
menters stated that a party should not 
be deemed to have waived the right to 
a hearing unless a show cause order is 
issued and good cause is not shown. 
This comment was not accepted. The 
regulation allows the administrative 
law judge to exercise sound discretion 
in determining whether the party has 
waived his right to a hearing. 


EVIDENTIARY HEARINGS 


1. Section 4.1121 delineates the 
powers of administrative law judges. A 
comment was received urging that this 
section be modified to set out in detail 
the specific relief the administrative 
law judge is authorized to grant in 
order to comport with the companion 
comments for § 4.1101(b)—Jurisdiction 
of the Board. This comment was not 
accepted. The regulation, which dupli- 
cates the powers for employees presid- 
ing at hearings, as listed in the Admin- 
istrative Procedure Act, 5 U.S.C. 556(c) 
(1970), with certain modifications, is 
believed to be adequate without being 
to highly specific. 

2. Section 4.1124 provides the proce- 
dure for certification to the Board of 
an interlocutory ruling. A comment 
was received suggesting that the word 
“only” be deleted to make it clear that 
the administrative law judge has dis- 
cretion in determining when certifica- 
tion to the Board would materially ad- 
vance ultimate disposition of the case. 
The comment was accepted for the 
purposes of clarification: 

3. Section 4.1125 establishes the pro- 
cedure for obtaining a sumary decision 
in a proceeding before an administra- 
tive law judge. It was stated that sub- 
section (b) should be amended to pro- 
vide for. the support of factual allega- 
tions with depositions, answers to in- 
terrogatories, admissions and docu- 
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ments produced upon request, as well 
as, with affidavits. This comment was 
accepted. It is recognized that a 
summay decision motion may be based 
upon discovery documents and that if 
such is the case, supporting affidavits 
would be unnecessary. 

4. Section 4.1128 sets forth when an 
intial order or decision of an adminis- 
trative law judge becomes final. One 
commenter suggested that the regula- 
tion be clarified and that references to 
other sections were unnecessary. The 
comment was accepted in part. Refer- 
ence to one of the sections has been 
deleted. It is felt that the regulation is 
sufficiently clear and that reference to 
the two other sections is necessary. 


DISCOVERY 


1. Numerous comments were re- 
ceived concerning §§ 4.1130-42, which 
regulate discovery in proceedings 
under the Act. Some of the com- 
menters indicated that they were in 
agreement with a stated purpose of 
the discovery rules, i.e., to avoid confu- 
sion when general Federal civil discov- 
ery rules, were made applicable to the 
specialized procedures and terminol- 
ogy of Office of Hearings and Appeals 
hearings on surface coal mining mat- 
ters. The basis for a number of the 
comments was that confusion existed 
over the proposed discovery sections 
when read in conjunction with § 4.1142 
which attempted to incorporate by 
reference certain sections of the ‘“‘Fed- 
eral Rules of Civil Procedure” relating 
to discovery. As pointed out by the 
coramenters, the effect was unclear as 
to the unstated portion of a Federal 
rule which was partially adopted, as- 
suming that § 4.1142 stated that such 
rule was adopted by reference. The so- 
lution recommended by the com- 
menters was to delete all the discovery 
sections and substitute a general pro- 
vision that the “Federal Rules of Civil 
Procedure” which relate to discovery 
be incorporated by reference. 

After careful consideration, these 
comments were not accepted. How- 
ever, § 4.1142 was deleted in order to 
avoid any confusion which might have 
arisen in trying to determine what dis- 
covery procedure to follow. The dis- 
covery procedures to be used in pro- 
ceedings before administrative law 
judges under the Act are set forth in 
§§ 4.1130-41. However, §§ 4.1130-41 
track closely the language of the “‘Fed- 
eral Rules of Civil Procedure” and it is 
the intention of the Department that, 
where possible, in interpreting these 
rules, the body of case law regarding 
discovery which has evolved under the 
“Federal Rules” be applicable to dis- 
covery problems arising under this 
Act. ; 

2. Several commenters requested 
that the language of §4.1135(a) be 
changed to avoid confusion. After 
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careful consideration it is believed 
that the rule as written is not confus- 
ing and the comment was not accept- 
ed. 

3. A number of commenters argued 
that §4.1135(d) should be deleted in 
its entirety because it should not be 
necessary for a party against whom 
discovery efforts are directed to seek a 
protective order as a precondition to 
objecting to an improper question, in- 
terrogatory, etc. This comment was ac- 
cepted and proposed subsection (d) 
has been deleted. 

4. Several commenters recommended 
that § 4.1135(f) be deleted in its entire- 
ty. The commenters argued that sub- 
section (f) appeared to expand unnec- 
essarily a party’s entitlement to dis- 
covery. This comment was accepted 
and proposed subsection (f) has been 
deleted. 

5. To avoid confusion and to be in 
conformance with the “Federal 
Rules,” the word “questions” was sub- 
stituted throughout § 4.1137 for “inter- 
rogatories.” This change is directed at 
differentiating between the taking of a 
deposition upon “written interrogator- 
ies” pursuant to this rule and the serv- 
ing of “written interrogatories” upon 
parties under § 4.1139. 

6. A comment was received arguing 
that the 7-day time limit for serving 
cross-questions under §4.1137(e) was 
much too short and that 30 days 
would be a more reasonable time 
period. This comment was accepted 
and the time has been expanded to 30 
days. 

7. One commenter recommended 
that the third sentence of § 4.1137(f) 
be deleted as being unnecessary. This 
comment was also accepted. 


PETITIONS FOR REVIEW OF PROPOSED 
ASSESSMENTS OF CIVIL PENALTIES 


1. One commenter suggested that a 
more appropriate procedure for assess- 
ment would require payment of pro- 
posed assessments into an escrow fund 
with OSM filing. a petition for assess- 
ment of civil penalty to collect the 
money. This comment was rejected. 
The basic procedure complained of 
has been established by regulation, 30 
CFR 1723.18, and is not properly the 
subject of this rulemaking. 

2. Numerous comments were re- 
ceived concerning the review of a 
waiver determination contained in 
§ 4.1154. One commenter suggested 
that abuse of discretion was an inap- 
propriate standard for review. The 
standard for review has’ been estab- 
lished by regulation, 30 CFR 1723.15, 
and cannot be changed in this rule- 
making. A number of commenters rec- 
ommend that §4.1154(a) be amended 
to permit any party, not just the peti- 
tioner, to move the administrative law 
judge to review a waiver determina- 
tion. The comment was not accepted. 
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There is no basis for allowing review 
of the waiver determination by a party 
other than the person charged with 
civil penalty. Intervening parties may 
assert their positions at the full hear- 
ing on the merits. 

3. Several commenters argue that 
criteria should be contained in 
§ 4.1154(c) to provide guidance for the 
administrative law judge in determin- 
ing whether there has been an abuse 
of discretion. No criteria were adopted. 
The abuse of discretion standard is 
not easily defined. Therefore, it is be- 
lieved better to allow the administra- 
tive law judge to be guided by case law 
and the particular facts of a case in 
determining whether there has been 
an abuse of discretion. 

4. One commenter suggested that 
§ 4.1155 relating to burden of proof in 
civil penalty proceedings could be 
made more readable and understanda- 
ble by rearranging the language. This 
comment was accepted. 

5. A comment was received that 
orders to show cause issued under 
§ 4.1156(a) of the summary disposition 
section should be sent by certified 
mail or by personal service. This com- 
ment was rejected. It is not necessary 
to place such a requirement in these 
regulations. 

6. Another commenter requested the 
insertion of a new subsection (f) in 
§ 4.1156 indicating that the adminis- 
trative law judge could invoke similar 
sanctions against the Solicitor for fail- 
ure to comply with a prehearing order. 
This requested addition was not ac- 
cepted. The rationale for §4.1156 is 
that it is necessary to make an admin- 
istrative determination of when the 
person against whom a civil penalty is 
assessed does not want a hearing. On 
the other hand, it is assumed that the 
Solicitor desires a hearing, and if the 
Solicitor’s representative fails to 
appear at a hearing or fails to make a 
necessary filing, the administrative 
law judge may dismiss the case for 
failure to prosecute. : 

7. Numerous comments were re- 
ceived concerning the requirement in 
§ 4.1157 that the administrative law 
judge adhere to the point system and 
conversion table in 30 CFR Part 723. 
This requirement was not changed. 
Most commenters felt the requirement 
was inappropriate and that the Office 
of Hearings and Appeals had abdicat- 
ed its adjudicatory responsibility by 
restricting itself to the point system. 
On the other d, several other com- 
menters poin out that the point 
system promulgated by the Secretary 
is not inflexible but is a well-reasoned 
framework for application of the four 
statutory criteria of section 521(a) to 
the particular facts of a case. The 
point system provides ample room for 
assessing a civil penalty appropriate 
foreach individual violation. The con- 
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version table was developed in con- 
junction with the point system to pro- 


vide a reasonable range of civil penal- - 


ties. The system attempts to insure a 
degree of uniformity which is neces- 
sary for a fair and effective civil penal- 
ty program. The Department does not 
believe that the civil penalty formula 
denies the person charged with a civil 
penalty review based on the four stat- 
utory criteria, because those criteria 
are_the pillars of the point system. 
The point system merely provides the 
framework for consideration of the 
criteria. Moreover, this requirement is 
contained in 30 CFR 723.18(c). 

8. Several commenters urged that 
§ 4.1157(b)(1) be amended so that the 
administrative law judge would be 
foreclosed from making a de novo de- 
termination regarding waiver of the 
civil penalty formula. This comment 
was rejected. It was the purpose of 
§ 4.1157(b)(1) to allow the administra- 
tive law judge to make an independent 
determination concerning waiver. The 
administrative law judge, after consid- 
eration of all the evidence at a hear- 


ing, will be in an excellent position to - 


determine whether or not the. point 
system should be waived. 

9. Several commenters believed that 
the last sentence in §4.1157(b)(1) 
should be deleted because it imposed a 
one-sided limitation on the administra- 
tive law judge such that the proposed 
assessment could be increased but not 
reduced. This*comment was rejected. 
It is believed that the sentence that 
the commenter sought to have deletéd 
does not create the suggested limita- 
tion. The presence of the sentence 
does not foreclose the administrative 
law judge from reducing the assess- 
ment. However, it does preclude the 
administrative law judge from reduc- 
ing the assessment in one particular 
circumstance, namely when the person 
charged with. the civil penalty argues 
that. the money that. would be saved 
by. a reduction in the amount of the 
penalty could be used by that person 
to abate other violations of the Act. It 
is clear the Congress did not intend 
that penalties be reduced on the basis 
of such an economic argument. 

10. A comment was received indicat- 
ing that appeals under §4.1158 should 
be as a matter of right rather than be 
had by petitioning the Board under 
§ 4.1270 and allowing the Board to 
have discretionary review authority. 
This comment was not accepted. It is 
anticipated that the bulk of the civil 
penalty cases in which review is 
sought before the Board will be rou- 
tine cases: For that reason, the discre- 
tionary review system was adopted as 
a method of allowing the Board to 
concentrate on cases of greater legal 
importance: 


REVIEW OF SECTION 521 NOTICES OF 
VIOLATION AND ORDERS OF CESSATION 


1. One commenter suggested that 
§ 4.1160 be clarified by deletion of the 
various statutory references. This 
change was not accepted. It is believed 
the statutory citations help cross-ref- 
erence the act and regulations and 
— minimize confusion and ambi- 

ty. 

2. A number of commenters argue 
that § 4.1160(b) should be deleted be- 
cause the act has established distinct 
and separate review for notices of vio- 
lation as opposed to orders of cessa- 
tion. Such commenters believe that all 
orders of cessation should receive 30- 
day review treatment. These com- 
ments were rejected. It is clear that 
expedited review of cessation orders is 
not available in every instance. The 
person seeking review may waive expe- 
dited consideration or temporary relief 
may be granted. There must be proce- 
dures for review in such cases and 
there is no logical reason why such 
orders should not be governed by the 
same procedural rules as those cover- 
ing review of notices of violation. This 


allows two distinct categories of proce- 


dures—the first, governing notices of 
violation and orders of cessation not 
subject to expedited review and the 
second, governing expedited review of 
orders of cessation. 

3. Several commenters indicated 
that the last sentence in § 4.1162 
should be deleted so that the regula- 
tion mandates a 30-day time limitation 
for all persons to file an application 
for review. This comment was reject- 
ed. Section 525 of the act states that 
an application for review ofa notice of 
violation or order of cessation may be 
filed by a permittee or any person 
having an interest which is or may be 
adversely affected by such notice or 
order. It is clear that the permittee 
should be able, if so desired, to file an 
application for review within 30 days 
of receipt of a notice or an order. How- 
ever, other persons having an interest 
which may be adversely affected, may 
not be served.with a copy of the notice 
or order but may be interested in 
filing an application. Therefore, such 
persons have been granted 40 days 
from the date of the notice or order 
within which to file an application. 
This extended filing time comports 
with the basic intent of Congress that 
appropriate procedures are provided 
for public participation in proceedings 
under the act. — 

4. One comment was received urging 
the elimination of the requirement in 
§ 4.1164 for a statement requesting or 
waiving a hearing. The commenter felt 
that entitlement to a hearing should 
be presumed. The comment was reject- 
ed. While there is no question as to 
the right to a hearirig, the statement 
is necessary in order for the Hearings 
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Division of the Office of Hearings and 
Appeals to efficiently and effectively 
conduct its business. 

5. A commenter believed that 
§ 4.1168 inappropriately limited 
amendments to pleadings and that an 
administrative law judge could effec- 
tively deal with amendments if they 
became burdensome to the proceeding. 
The regulation, as written, does not 
limit amendments to the pleadings. It 
allows amendment once as a matter of 
right prior to the filing of an answer 
and, thereafter, by leave of the admin- 
istrative law judge. This allows the ad- 
ministrative law judge to control the 
course of the proceedings. 

6. *t was stated that the 10-day re- 
quirement in § 4.1170 for filing a copy 
of any subsequent notices or orders 
modifying, vacating, or terminating 
the notice or order under review was 
unrealistically short. The time set by 
the regulation is not too short and 
does not represent a great burden to 
the applicant. 

7. One commenter argued that 
§ 4.1171 should be amended to place 
the ultimate burden of persuasion on 
OSM. The basis for the commenter’s 
argument is an analysis of the Admin- 
istrative Procedure Act (APA). The 
comment was rejected. Section 556(d) 
of the APA, 5 U.S.C. 556(d) (1970), 
relied upon by the commenter, was 
analyzed by Judge Leventhal in his 
supplemental opinion on petition for 
rehearing in Environmental Defense 
‘Fund, Inc. v. Environmental Protec- 
tion Agency, 548 F. 2d 998, 1012 (D.C. 
Cir. 1976). He concluded at 1013 that 
the burden of proof referred to in sec- 
tion 556 “is the burden of going for- 
ward with proof, and not the ultimate 
burden of persuasion.” In addition, 
the legislative history clearly states 
that an applicant for review has the 
ultimate burden of proof in proceed- 
ings to review notices and orders. S. R. 
N. 128, 95th Cong. Ist sess. 93 (1977). 


~ -“ EXPEDITED REVIEW OF ORDERS OF 
CESSATION 


1. Numerous comments were re- 
ceived arguing that expedited review 
under §§ 4.1180-87 should not be limit- 
ed to unabated orders of cessation. It 
was argued that there was no statuto- 
ry authority for such a restriction. In 
response to these comments the term 
unabated was removed from §§ 4.1180 
and 4.1181. 

2. One commenter suggested that 
§ 4.1180 should be amended to indicate 
that if the 30-day decision require- 
ment is waived, the decision must be 
issued “as expeditiously as possible 
but in any event within sixty (60) days 
of the filing of the application.” An- 
other commenter, in response to the 


same language in § 4.1186, stated that 


a decision within 120 days “would not 
seem inappropriate.” No change was 
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made in either section. The 120-day 
decision is a reasonable alternative to 
the 30-day decision, if the 30-day deci- 
sion is waived. 

3. Several commenters objected to 
the characterization in § 4.1181(b) that 
the granting of temporary relief con- 
stitutes a waiver of the right to a 30- 
day decision. They pointed out that 
the sole basis for denying parties a 30- 
day decision is the granting of tempo- 
rary relief and that that point was ac- 
curately stated in §4.1181(a). Section 
4.1181(a) relates only to the filing of 
the application when no temporary 
relief has been granted. The reason 
for §4.1181(b) is to make clear that 
even after an application is filed, the 
granting of temporary relief removes 
from the Secretary the obligation of 
issuing a 30-day decision. The fact 
that it is characterized as a waiver is 
not a misstatement. 

4. Section 4.1182 required filing of 
the application in the Office of Hear- 
ings and Appeals field office nearest 
the minesite with a copy to the main 
office in Arlington, Va. A commenter 
requested that the regulation be 
changed to permit alternate filing in 
Arlington. Since all the field offices 
have not been established, the regula- 
tion has been changed to require filing 
in the Hearings Division, Office of 
Hearings and Appeals, Arlington, Va. 
This will avoid the confusion of deter- 
mining the field office nearest the 
minesite. However, if this system of 
filing proves to be unworkable because 
of the stringent deadlines, it may be 
necessary to change the regulation to 
require filing in the field. 

5. While deletion of § 4.1183(a) was 
requested by a commenter, no justifi- 
cation was given. The subsection was 
not deleted. Such notification is 
thought to be necessary to allow the 
field solicitor to begin preparation for 
the expedited proceedings. 

6. Other commenters suggested de- 
leting § 4.1183 in its entirety and stat- 
ing only that the application be filed 
within 30 days of receipt of “a notice 
or order” or “modification, vacation, 
or termination of a notice or order.” 
This comment was rejected. As stated 
above, §4.1183(a) is necessary to re- 
quire notice to the field solicitor. The 
40-day time period in §4.1183(b) was 
retained because, as explained in the 
comment response to § 4.1162, the ex- 
tended filing time comports with the 
basic intent of Congress to assure that 
appropriate procedures be provided 
for public participation. The language 
suggested by the commenters was not 
adopted. This section relates only to 
review of orders of cessation and their 
modification, vacation, or termination, 
not to review of notices of violation. 

7. Numerous comments were made 
concerning the requirements for the 
contents of the application in § 4.1184. 
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In response to such comments the sec- 
tion was generally revised and a 
number of changes made. The revision 
also necessitated a change in the num- 
bering and lettering system from the 
proposed to final regulations. The re- 
quirement of affidavits in proposed 
subsection (a)(1) was eliminated as 
being unnecessary. Proposed subsec- 
tion (a)(2) was not changed. The re- 
quirement for a supporting memoran- 
dum of law in proposed subsection 
(a3) was deleted as being burden- 
some, although a statement delineat- 
ing the issues was determined to be 
necessary. A copy of the order must 
still be filed.-The requirement for a 
statement requesting or waiving a 
hearing was deleted. .It will be as- 
sumed that one filing such an applica- 
tion desires a hearing, unless other- 
wise stated. Proposed subsection (a)(6) 
was revised to require a list identifying 
applicant’s witnesses by name, address 
and place of employment, including 
expert witnesses and the area of ex- 
pertise to which they will address 
themselves at the hearing, and a de- 
tailed summary of their testimony. 
The requirement of subsection pro- 
posed (a)(7) was retained with the ad- 
dition that descriptions must be pro- 
vided of all physical exhibits and evi- 
dence which are not capable of being 
copied or attached to the application. 
Proposed subsection (a)(9) was not 
changed. Proposed subsections (a)(8) 
and (b) were eliminated as being un- 
necessary. The proposed regulations 
solicited comments concerning the 
adoption of rules requiring that evi- 
dence at the expedited hearing be de- 
veloped through written submissions, 
including written direct testimony and 
written cross-examination. The com- 
menters did not specifically address 
this issue, although the commenters 
generally favored simpler require- 
ments. While no rules have been 
adopted concerning such submissions, 
it may prove to be necessary at a later 
time to change these rules to mandate 
such a requirement. 

8. A new subsection (b) of § 4.1184 
was added to indicate that the appli- 
cant must comply with the require- 
ments of § 4.1184(a) in filing an appli- 
cation. Failure to do so allows the ad- 
ministrative law judge the discretion 
to consider the 30-day decision re- 
quirement waived. If the administra- 
tive law judge does not consider the 
requirement to be waived, he must 
order that the application be perfect- 
ed. The application shall not be con- 
sidered filed for the purposes of the 
30-day decision until perfected. Fail- 
ure to timely comply with the admin- 
istrative law judge’s order shall consti- 
tute a waiver of the 30-day decision. 

9. Various commenters complained 
that § 4.1185 should be eliminated be- ° 
cause there was no statutory basis for 
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such a section. The section was re- 
tained. The computation of time sec- 
tion represents a reasonable interpre- 
tation of the 30-day requirement of 
the act. 

10. One commenter requested that 
the term “qualified,” as used in pro- 
posed § 4.1186 and § 4.1180, be defined. 
There is no reason to include such a 
definition. A qualified person is actual- 
ly defined in § 4.1181—who may file. A 
qualified person is a permittee who 
has been issued an order of cessation 
and has not been granted temporary 
relief or a person having an interest 
which is or may be adversely affected 
by the issuance of an order of cessa- 
tion. - 

11. Section 4.1186 was revised to set 
forth the various ways in which the 
30-day decision requirement may be 
waived. 

12. Comments were received urging 
that §4.1187 be changed because the 
30-day decision requirement cannot be 
waived. This was rejected. It is clear 
that a party entitled to expedited 
review may waive such review. 

13. One commenter requested that 
§ 4.1187(d) be modified to allow the 
filing of findings of fact and conclu- 
sions of law to be optional with the 
parties rather than discretionary with 
the administrative law judge. No 
change was made. The administrative 
law judge must retain discretion in 
conducting proceedings under the act. 

14. In response to numerous com- 
ments concerning the 30-day decision 
requirement, §4.1187(e) and subse- 
quent sections have been changed to 
reflect that the final decision under 
§ 4.1187 must be issued within 30 days 
of receipt of the application for 
review. The last sentence of subsection 
(e) was changed to indicate that the 
decision of the administrative law 
judge must be issued within 15 days of 
the filing of the application. Certain 
commenters suggested requiring that 
the administrative law judge provide a 
written statement of the basis for the 
decision if an oral ruling is made. This 
comment was not accepted. In this ex- 
pedited situation, the administrative 
law judge should have the flexibility 
to issue an oral or written decision. If 
the oral decision is complete, there is 
no reason to require a written state- 
ment also. 

15. Comments were received stating 
that the time for filing a notice of 
appeal in §4.1187(f)(2) was insuffi- 
cient, and that such time period 
should be no less than 5 days. The fact 
that a final decision must be issued in 
30 days compels the short time period 
for filing an appeal. 

16. The last sentence of § 4.1187(g) 
has been changed to read that. the de- 
cision of the Board must be issued 
within 30 days of the date the applica- 
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tion was filed with the Office of Hear- 
ings and Appeals. 

17. Several commenters sought 
modification of § 4.1187(h) to conform 
with their belief that the 30-day deci- 
sion requirement cannot be waived. As 
indicated above, waiver of the require- 
ment is possible. No change was made. 

18. The elimination of § 4.1187(i) was 
urged by a number of commenters. 
They state that the administrative law 
judge and the Board should have dis- 
cretion in dealing with delays. Ordi- 
narily, the justification provided by 
the commenters would be sufficient. 
The stringent statutory time require- 
ments for a decision necessitate the 
language of §4.1187(i). However, to 
conform with new § 4.1184(b), the ref- 
erence to § 4.1184 was dropped. 

19. A new subsection (j) was added to 
§ 4.1187 to clarify that if the applicant 
seeks to introduce additional witnesses 
or evidence at the hearing which were 
not disclosed in the application and 
prejudice results to an objecting party, 
the administrative law judge may 
allow such objecting party additional 
time in which to prepare cross-exami- 
nation or rebuttal evidence. The ad- 
ministrative law judge may rule that 
the running of the 30-day time for de- 


cision is stayed for the period of any 


additional time allowed, or the admin- 
istrative law judge may determine that 
the applicant has waived his right to 
the 30-day decision. 


SUSPENSION OR REVOCATION 
PROCEEDINGS 


1. A number of commenters. conclud- 
ed that. §4.1190 should set forth with 
particularity the nature and extent of 
a show cause order issued by OSM. 
The commenters argued that the per- 
mittee should be entitled to know the 
basis upon which the order is issued. 
This comment was accepted and 


§ 4.1190 was amended to include crite- 


ria to be contained in a show cause 
order filed with the Office of Hearings 
and Appeals. 

2. A comment was made that an- 
swers under § 4.1191 should be deemed 
to have been filed on time if they were 
submitted to any office of OHA. The 
requirement of filing answers with the 
Hearings Division, Office of Hearings 
and Appeals, Arlington, Va., is not bur- 
densome and the regulation has not 
been changed. 

3.. One commenter stated that the 
detailed requirements for an answer to 
a show. cause order in § 4.1192 were 
unfair because the regulations failed 
to require particularity in the show 
cause order. This problem has been al- 
leviated by the amendment to § 4.1190 
detailed above. 

4. One comment was received urging 
that subsection (d) of § 4.1192 be elimi- 
nated. The commenter felt that enti- 
tlement to a hearing should not bea 


matter for pleading in an answer and 
that a request for a hearing should be 
deemed implicit in an answer unless 
expressly waived in accordance with 
proposed rule 43 CFR 4.1115. The 
comment was rejected. While there is 
no question as to the right to a hear- 
ing, the statement is necessary in 
order for the Hearings Division, Office 
of Hearings and Appeals, to efficiently 
and effectively conduct its business. 

5. Numerous commenters argued 
that §4.1193 erroneously placed the 
ultimate burden of persuasion in a sus- 
pension or revocation proceeding on 
the permittee and that such place- 
ment was inconsistent with the Ad- 
ministrative Procedure Act. The lan- 
guage of section 521(a)(4) appears to 
indicate that the ultimate burden of 
persuasion should be on the permittee 
when it states, “Lulpon the permittee’s 
failure to show cause as to why the 
permit should not be suspended or re- 
voked, the Secretary or his authorized 
representative shall forthwith suspend 
or revoke the permit.” The legislative 
history of the Act makes it clear that 
such an interpretation was contem- 
plated by Congress. S. Rep. No. 128, 
95th Cong. Ist sess. 96 (1977). For the 
above-stated reasons, no change was 
made in the regulation. 

6. One commenter complained that 
§ 4.1194 only required the administra- 
tive law judge to find that a pattern of 
violations existed or had _ existed 
before the permit could be suspended 
or revoked. The commenter stated 
that: the regulations should require 
that the violations included in the pat- 
tern were caused by an unwarranted 
failure or were willful. This comment 
was rejected. Violations which consti- 
tute a pattern must be either caused 
by an unwarranted failure or willfully 
caused. See 30 CFR 722.16. Therefore, 
it is implicit that the finding of a pat- 
tern of violations must include a deter- 
mination of the unwarranted failure 
or willful conduct of the permittee as 
= each violation constituting the pat- 

rm. 

7. One commenter complained that 
the administrative law judge should 
not be able to make the assumptions 
as provided in § 4.1195, and that the 
administrative law judge should be re- 
quired to hold a hearing and have 
OSM prove the allegations. The regu- 
lation was not changed. There is no 
reason the assumptions should not be 
made. If the permittee fails to appear 
at the hearing, it. is tantamount to 
confessing judgment concerning the 
alleged pattern. 

8. A comment was received that the 
time set in §4.1196 for appealing the 
administrative law judge’s decision 
should be at least 10 days to permit 
parties to evaluate the decision, pre- 
pare the necessary papers and have 
them docketed with the Board. No 


FEDERAL REGISTER, VOL. 43, NO. 150—THURSDAY, AUGUST 3, 1978 





change was made. Because of the stat- 
utory deadline for the issuance of a 
decision in a suspension or revocation 
proceeding, the 5-day time limit set by 
the regulation for the filing of a notice 
of appeal is not unreasonable. 

9. Several commenters endorsed the 
idea of dividing the hearing on the 
suspension or revocation of a permit 
into two parts. The first part would 
concern the issue of whether a pattern 
of violations exists or has existed, and 
the second part would involve how 
long the permit should be suspended 
or whether it should be revoked. The 
commenters stated that the evidence 
relevant to the two issues is so differ- 
ent as to warrant separation at a hear- 
ing. This comment was not accepted. 
While the suggestion has some merit, 
the administrative law judge must 
have discretion to regulate the course 
of the hearing and it is recognized 
that at certain times the evidence rele- 
vant to the two issues may be overlap- 


ping. 

10. In the case in which a permit is 
suspended, certain commenters have 
endorsed a minimum mandatory sus- 
pension period. The commenters rec- 
ommended a minimum suspension 
period of 5 working days. However, 
they would also allow the administra- 
tive law judge the discretion to sus- 
pend the permit for a lesser period, 
where “imposition of the minimum 
suspension period would result in 
manifest injustice and would not fur- 
ther the purposes of the Act.” Other 
commenters are strongly opposed to 
any minimum mandatory suspension 
period, indicating that there is no au- 
thority for a minimum suspension. 
The commenters who suggested the 
minimum suspension indicated the 
basis for the comment was an attempt 
“to avoid 1 hour suspensions,” which 
might be used to thwart the purpose 
of section 521(a)4) of the Act. This 
comment was accepted and a new sub- 
section (b) was added to § 4.1194; how- 
ever, the minimum suspension was 
limited to 3 days. The implementation 
of a minimum suspension period en- 
sures evenhanded enforcement of the 
Act and provides guidance for the ad- 
ministrative law judge. However, the 
language which was adopted allows 
the administrative law judge sufficient 
latitude so that the minimum suspen- 
sion period may be waived, if the facts 
adduced at the hearing so dictate. 

11. Comments were received request- 
ing that the regulations make explicit 
the power of the administrative law 
judge, in suspending the permit, to 
impose preconditions for reopening 
the mine. The commenters argue that 
the power is implicit with the authori- 
ty to suspend. The last sentence in 
- new subsection (b) of §4.1194 was 
added to reflect the acceptance of this 
comment. The comment is consistent 


RULES AND REGULATIONS 


with the 
722.16(d)(2). 

12. The same commenters also urged 
that one particular precondition be 
imposed in all instances of permit sus- 
pensions, a prohibition against a 
change in normal activities or oper- 
ations prior to the suspension period 
which would allow the operator to 
avoid the impact of the suspension. 
This comment was not accepted. The 
preconditions to be imposed by the ad- 
ministrative law judge are discretion- 
ary with the administrative law judge 
and should be fashioned to meet a par- 
ticular set of facts. 

13. It was requested that the regula- 
tions state explicitly that permit revo- 
cation be permanent with respect to 
that permittee (and any parent, sub- 
sidiary, or related corporation) and 
that permit area. This comment was 
rejected. The terms of permit revoca- 
tion are best left to the discretion of 
the administrative law judge, follow- 
ing a full hearing. 

14. Commenters stated that the reg- 
ulations should provide that at any 
time prior to or during a suspension or 
revocation hearing the parties may 
settle, but that the administrative law 
judge must approve the settlement. 
This comment was accepted and a new 
subsection (d) was added to § 4.1194. 

15. Comments were received stating 
that the regulations should clarify 
that a show cause order may include 
any number of violations, but that 
failure to prove all violations is irrele- 
vant, as long as the necessary showing 
of a pattern under 30 CFR 722.16 
(c)(2) or (c)(3) is made. The essence of 
this comment was accepted by adding 
a new sentence to subsection (a) of 
§ 4.1194. 

16. Several commenters sought a 
provision for review of the decision of 
the Director of OSM under 30 CFR 
722.16(c)(3) not to issue a show cause 
order when he “finds that it would not 
further enforcement of the perform- 
ance standards of the Act.” The com- 
menters would allow review to be initi- 
ated by any person who is or may be 
adversely affected by the decision. 
This comment was not accepted. The 
Director of OSM must be able to exer- 
cise discretion in determining enforce- 
ment policy: under the Act. However, if 
the Director determines that review of 
such decision would be desirable, ade- 
quate review procedures have been es- 
tablished in §§ 4.1280-86 of these regu- 
lations. 


directive of 30 CFR 


REVIEW OF ALLEGED DISCRIMINATORY 
Acts 


1. One commenter indicated that 
§ 4.1200 was too restrictive in that it 
seemed to preclude disposition of the 
case by OHA prior to the happening of 
one of ‘the events outlined in the sec- 
tion. The commenter’s understanding 
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of the regulation is correct. The 
reason the Office of Hearings and Ap- . 
peals is precluded from acting is that 
the Department has determined by 
regulation, 30 CFR Part 830, that 
OSM must at least have the opportu- 
nity to resolve the complaint in an in- 
formal manner. For that reason, the 
comment was not accepted. 

2. Several comments were received 
indicating that a procedure in which 
OSM would represent the applicant 
was objectionable and not contemplat- 
ed by the Act. 30 CFR 830.14(a) states 
that if OSM determines that a viola- 
tion of 30 CFR Part 830 probably oc- 
curred, the Director of OSM shall re- 
quest a hearing on the employee’s 
behalf before the Office of Hearings 
and Appeals. That the applicant, in 
such an instance, would be represent- 
ed by OSM was contemplated by the 
drafters of 30 CFR Part 830. See com- 
ment 14 under Part 830—Protection of 
Employees—42 FR 62675, December 
13, 1977. Representation of the appli- 
cant by OSM in the situation outlined 
in 30 CFR 830.14(a) is neither improp- 
er nor inconsistent with the Act. If 
OSM undertakes an investigation and 
determines that a violation probably 
occurred, it is in the best interests of 
the Department that the action be 
pursued to its just conclusion. Any- 
thing less than full investigation and 
prosecution may discourage other per- 
sons who have been discriminated 
against from seeking relief under the 
Act. 

3. A comment was. received that 
§ 4.1202(a) should be modified to allow 
30 days for the filing of a response to a 
request for a hearing rather than 20 
days. The justification for the suggest- 
ed change was that the applicant has 
30 days. from the service of notice 
from OSM to request a hearing. The 
fact that the applicant has 30 days to 
request a hearing does not justify al- 
lowing 30 days for responses to be 
filed. The 20-day time period for filing 
is reasonable and has been retained. 

4. Deletion of § 4.1203 was urged by. 
one commenter because there was no 
statutory authority for granting tem- 
porary relief in discrimination cases. 


‘As pointed out by another commenter, 


aside from the fact that the need for 
temporary relief is clear, the Secretary 
has already accepted the principle of 
temporary relief in promulgating 30 
CFR 830.15(d). These regulations 
merely establish the procedures for 
seeking such relief. 

5. It was suggested that the require- 
ment for affidavits in support of an 


_ application for temporary relief was 


excessive. This comment was accepted 
and the requirements for affidavits in 
§ 4.1203(c) (1) and (2) were deleted. 

6. Comments were received that the 
standard for granting temporary relief 
in §4.1203(c)(2), “substantial likeli- 
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hood” of prevailing on the merits was 
too onerous a standard and that the 
proper standard should be that set 
forth by Congress in section 105(c)(2) 
of the Federal Mine Safety and 
Health Amendments Act of 1977, 30 
U.S.C. 815. Relief is to be granted 
under that section if the Secretary of 
Labor finds that “the complaint was 
not frivolously brought.” This com- 
ment was adopted and the standard 
has been changed to “not frivolously 
brought.” This change affords a great- 
er degree of protection to the appli- 
cant without substantial prejudice to 
the alleged discriminating person. 

7. Several commenters requested 
that there be a time limit of 5 days in 
§ 4.1203(f) for the issuance of a deci- 
sion on an application for temporary 
relief, rather than the statement that 
the decision be “expeditiously” issued. 
This comment was rejected. The regu- 
lation allows the administrative law 
judge a certain flexibility by not re- 
quiring adherence to a strict time 
limit, but by still mandating a swift de- 
cision on the application for tempo- 
rary relief. 

8. It was recommended that § 4.1204 
set forth, with the greatest particular- 
ity possible, the kinds of relief which 
may be appropriate upon a finding of 
discrimination. This comment was ac- 
cepted and the language suggested by 
the commenter was adopted in part. 


APPLICATIONS FOR TEMPORARY RELIEF 


1. A comment was received request- 
ing that the requirements for affida- 
vits in § 4.1263 be eliminated as being 
burdensome. In response to this com- 
ment the affidavit requirement was 
deleted from subsections (a), (b), and 
(c). 

2. Several commenters argued that 
§ 4.1263(d) should be eliminated be- 
cause an applicant has an absolute 
right to a decision within 5 days of 
filing the application. Because only 
applications for temporary relief 
which relate to orders of cessation re- 
quire a 5-day decision, the require- 
ment of a statement whether the 5- 
day decision is waived is not unreason- 
able. This conclusion is based upon 
the time limitation of the Act and the 
practical necessity of scheduling hear- 
ings on such short notice. 

3. A number of comments were re- 
ceived stating that § 4.1264(a) should 
be deleted as inappropriate because it 
allows 5 days for a response to be filed 
from the date of receipt of the appli- 
’ cation while the Act requires that the 
order or decision be issued within 5 
days. The regulation was not changed. 
Section 525(c) of the Act only requires 
that an order or decision on an appli- 
cation for temporary relief be issued 
within 5 days of its receipt when such 
application relates to an order of ces- 
sation issued pursuant to _ section 
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§21(a) (2) or section 521(a)X(3). When 
such application relates to a notice of 
violation, section 525(c) requires only 
that the Secretary issue an order or 
decision granting or denying such 
relief expeditiously. The regulation 
excepts from its requirement those ap- 
plications relating to orders of cessa- 
tion which require 5-day decisions. 

4. Section 4.1266(b)(1) was totally re- 
vised in order to assure that the field 
solicitor and OSM receive notice con- 
cerning the application for temporary 
relief which will require a decision in 5 
days. It was realized that the proposed 
regulation did not insure that the 
proper notice would be given. To deal 
effectively with the stringent statuto- 
ry deadline, the field solicitor must be 
in actual receipt of a copy of the appli- 
cation and OSM must know that an 
application is being filed in order to 
arrange schedules so that the inspec- 
tor involved may be made available for 
the anticipated hearing. The 5-day 
time for decision will not begin to run 
until the application is filed with OHA 
or a copy is received by the field solici- 
tor, whichever occurs at a later date. 
New § 4.1266(b)(2) requires the appli- 
cant to telephone the regional office 
of OSM to give notice of the filing of 
the application and to include in the 
application an affidavit that such 
notice was given. To avoid problems 
concerning the date of receipt by the 
field solicitor, new § 4.1266(b)(3) was 
added, stating that the applicant must 
file an affidavit with OHA stating the 
date upon which the copy of the appli- 
cation was delivered to the office of 
the field solicitor, or the applicant 
may make an oral statement at the 
hearing setting forth that informa- 
tion. The applicant may rely on tele- 
phone confirmation by the office of 
the field solicitor that the application 
was received. New § 4.1266(b)(4) relates 
to service of any other parties. 

5. One commenter stated that the 
findings of fact and conclusions of law 
referred to in proposed 
§ 4.1266(b)(4)X(i) should be optional 
with the parties. This comment was 
rejected. The submission of findings of 
fact and conclusions of law should be 
discretionary with the administrative 
law judge. 

6. The same commenter urged that a 
request for delay under proposed 
§ 4.1266(b)(6) not be presumed a 
waiver. The stringent statutory re- 
quirements of a decision within 5 days 
of receipt of the application necessi- 
tate the language. 

7. A new § 4.1267 was added to estab- 
lish procedures for appealing an ad- 
ministrative law judge’s decision on 
temporary relief under § 4.1260 et seq. 
Any party desiring to appeal a decision 
of an administrative law judge grant- 
ing temporary relief may appeal to the 
Board. On the other hand, any party 


desiring to appeal a decision of an ad- 
ministrative law judge denying tempo- 
rary relief may appeal to the Board ocr, 
in the alternative, if the denial relates 
to an order of cessation and there has 
been no waiver of the 5-day decision 
requirement, any party may seek judi- 
cial review pursuant to section 526(a). 


APPEALS TO THE BOARD FROM DECISIONS 
OR ORDERS OF ADMINISTRATIVE LAW 
JUDGES 


1. A number of commenters stated 
that the Board should not be bound to 
the point system and conversion table. 
As a basis for these comments, the 
commenters referred to their recom- 
mendations concerning § 4.1157. The 
response to those recommendations is 
equally appropriate to these com- 
ments. The suggestion was rejected. 

2. It was suggested that § 4.1270(f) 
should be changed to provide the 
Board with the same authority to 
waive the point system as that granted 
to the administrative law judge. This 
comment was accepted and the regula- 
tion changed to reflect the authority 
of the Board to waive the point » 
system. 

3. One commenter believed that it 
was not fair to subject an appeal to 
summary dismissal under § 4.1273(b) 
for failure to file a timely brief. Such 
a@ procedure is not unfair in that it 
only subjects the appeal to summary 
dismissal, it does not make the dis- 
missal mandatory. Dismissal remains 
in the discretion of the Board based 
upon the circumstances of each case. 
However, for further clarification 
“shall” was changed to “may.” 

4. It was requested that § 4.1273(d) 
be modified to indicate that the filing 
of a brief should be limited to a party 
“who participated actively in the pro- 
ceeding before the administrative law 
judge.” Such a restriction is unneces- 
sary. There is no reason for such a 
limitation on the filing of a brief. 

5. Section 4.1276(a) was amended to 
place a time limitation on the filing of 
a petition for reconsideration. The pe- 
tition for reconsideration must be filed 
within 30 days of the date of the 
Board’s decision. 


APPEALS TO THE BOARD FROM DECISIONS 
OF THE OFFICE OF SURFACE MINING 


1. Numerous comments were re- 
ceived concerning § 4.1280. The follow- 
ing language “are not specifically cov- 
ered elsewhere in this subpart” was 
suggested as a substitute for “do not 
require formal adjudication under the 
procedures set forth in 5 U.S.C. 554.” 
The purpose of the reference to 5 
U.S.C. 554 was to indicate that the Act 
requires review under section 554 of 
the Administrative Procedure Act in 
only certain enumerated proceedings . 
and that such review is not mandated 
by the Act for other proceedings. This 
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is not to suggest that a party under 
these sections would never receive a 
hearing before an administrative law 
judge. Under § 4.1286 any party may 
request a hearing before an adminis- 
trative law. judge on an issue of fact or 
the Board may, on its own motion, 


refer a case to an administrative law 


judge for a hearing on an issue of fact. 
For those reasons, these comments 
were rejected but language was added 
to clarify the section. 

2. Suggestions were also made to 
amend § 4.1280 and § 4.1281 to allow a 
citizen to have a right to Board review 
of informal decisions of the Regional 
Director issued pursuant to 30 CFR 
721.13(d) not to take action on a citi- 
zen complaint. It was pointed out that 
the right of citizen appeals under 
§ 4.1281 should not depend on the lar- 
gess of the Regional Director of OSM. 
OSM must be able to exercise some 
discretion in the investigation of citi- 
zen complaints. OSM is charged with 
the responsibility of enforcing the Act 
and for that reason, it must be as- 
sumed that OSM will properly dis- 
charge its duties to investigate legiti- 
mate citizen complaints. Despite the 
commenters’ lack of enthusiasm for 
citizens’ suits as a remedy, the Act 
does provide that such suits may be 
filed in the Federal courts pursuant to 
section 520 of the Act. In addition, the 
citizen may file another complaint 
with OSM. 

3. Several commenters argue that 
§4.1281 should be changed in two 
ways. First, they contend that unwrit- 
ten decisions of the Director of OSM 
should be appealable and secondly, 
they believe the Director of OSM 
should not have control over the ap- 
pealability of his decisions. Both parts 
of the comment were rejected. It 

would be impossible to provide Board 
review of unwritten decisions. There 
would not be a record upon which to 
base a decision. Also, there is no legi- 
mate reason for requiring review of 
unwritten decisions. Allowing review 
by the Board of all decisions of the Di- 
rector of OSM would totally ham- 
string OSM and grind its operations to 
a halt. This would be true even if 
Board review was to be on a discretion- 
ary basis. The office of Hearings and 
Appeals has provided the Director of 
OSM with an avenue whereby review 
of his decisions may be had. 

4. One commenter suggested the 
elimination of the requirement for 
filing proof of service in § 4.1283. This 
comment was rejected. It is felt that 
proof of service is necessary. 

5. One commenter proposed that 
§§ 4.1280 and 4.1281 be modified to spe- 
cifically provide for Board review of 
decisions of OSM under two sections 
of the Act—section 201(g) and section 
711. This comment was not accepted. 
Section 201(g) relates to petitions to 
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initiate rulemaking under the Act. 
The commenter argued that denials of 
such petitions should be reviewable by 
the agency; that such a procedure 
would not unduly burden the agency; 
that review would not unnecessarily 
impede the Director of OSM’s discre- 
tionary ability to render decisions 
under section 201(g); and that the 
great importance of such decisions ne- 
cessitates some formal agency review. 
The granting or denial of petitions to 
initiate rulemaking under the Act are 
properly discretionary with the Direc- 
tor of OSM. Such petitions will ordi- 
narily concern matters in which OSM 
has expertise. The Director of OSM, 
as the delegate of the Secretary, is re- 
quired by 30 CFR 700.12 to publish 
notice of the petition in the FEDERAL 
REGISTER soliciting comments on the 
proposal. The Director may also hold 
a public hearing, investigation or 
other action to determine whether or 
not the petition should be granted. 
The Director must then issue a writ- 
ten decision granting or denying the 
petition. There does not appear to be 
any cogent reason for the Board to 
review such decisions. The commenter 
also recommended an appeal of right 
to the Board from a decision of the 
regulatory authority concerning ap- 
proval or denial of a proposal to un- 
dertake an experimental practice pur- 
suant to section 711 of the Act. The 
commenter set forth a number of ar- 
guments in favor of such an appeal. It 
is believed, however, that such deci- 
sions should not be appealable of right 
to the Board. The regulatory authori- 
ty is in the best position to determine 
whether departures in individual cases 
from the environmental protection 
standards should be granted, and it is 
possessed of the requisite technical 
knowledge to make a determination on 
the proposal. While these suggestions 
to allow appeals of right in these par- 
ticular cases were rejected, the Direc- 
tor of OSM retains the ability under 
the regulations to allow an appeal to 
the Board of his written decisions. 

6. Section 4.1282(a) was amended to 
require that the notice of appeal be 
filed in the office of the OSM official 
who made the decision. The reason for 
this change is to facilitate transmittal 
of the case file to the Board. A copy of 
the notice, however, must be sent to 
the Board. 


AWARD OF COSTS AND EXPENSES 


1. Comments were received request- 
ing that the types of proceedings in 
which costs and expenses may be 
awarded be broadened to include rule- 
making. The commenters argue that 
the requirement of a “final order” 
under § 4.1290 and §4.1291 precludes 
compensation in rulemaking proceed- 
ings. Compensation for participation 
in rulemaking proceedings was the 
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subject of a petition to initiate rule- 
making filed with the Department. 
The petition is presently under consid- 
eration. These regulations only govern 
surface mining hearings and appeals 
procedures under the Act, and, there- 
fore, this comment was not accepted. 

2. The same commenters argued 
that §4.1290 and §4.1291 should be 
modified in order to allow for an inter- 
im award of costs and expenses. They 
stated that the requirement that a 
“final order” be issued is too restric- 
tive and precludes an award under 
many circumstances where such an 
award is appropriate. One problem 
area pointed out by the commenters 
was that of a settlement. The com- 
menters complained that an award 
might be appropriate in such a case, 
yet could not be approved under their 
reading of the proposed rules. Howev- 
er, a case which is settled while pend- 
ing in the Office of Hearings and Ap- 
peals will be disposed of by final order. 
In fact all cases docketed with the 
Office of Hearings and Appeals will be 
disposed of by some type of “final 
order.” Therefore, awards will not be 
precluded strictly because of the 
manner of disposition. With the statu- 
tory deadlines for the issuance of deci- 
sions under the Act, protraction of 
proceedings should be at a minimum. 
For the above-stated reasons, the sug- 
gested modifications were rejected. 

3. Several commenters objected to 
the last sentence of §4.1291. They 
stated that failure to make a timely 
filing for an award should not consti- 
tute a waiver of the right to such an 
award where good cause is shown for 
such failure. In response to this com- 
ment, “shall” in the last sentence of 
§ 4.1291 was changed to “may”, there- 
by changing the nature of the sanc- 
tion from mandatory to permissive. 

4, The majority of comments on the 
award of costs and expenses sections 
related to §4.1294—who may receive 
an award. A number of commenters 
sought deletion of the entire section 
and suggested a substitution of the 
statutory language of §525(e). This 
idea was rejected because it did not 
answer any of the questions raised by 
the statutory language. Another com- 
menter sought amendment of the sec- 
tion to appropriately limit the permit- 
tee’s exposure for other persons’ costs. 
While the particular language suggest- 
ed by this commenter was not adopt- 
ed, the liability of the permittee for 
the costs and expenses of others has 
been set forth with particularity in 
the revision of §4.1294. Still other 


- commenters recognized a basic flaw in 


§ 4.1294 in that it did not specify who 
would pay the fees and what showing 
was necessary to receive an award. 
These commenters suggested limited 
changes to § 4.1294 to rectify the situa- 
tion. As a result of these comments, 
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§ 4.1294 has been revised to reflect 
who will pay the award and the find- 
ing that is necessary in making the 
award. Section 4.1294(a) was changed 
to state that any person may receive 
an award from the permittee under 
certain circumstances. There are three 
circumstances under which such an 
award may be made—(1) The person 
initiates a review proceeding and there 
is a finding of violation of the Act, reg- 
ulations, permit or a finding that an 
imminent hazard existed; (2) If such a 
finding is made and the person partici- 
pated in an enforcement proceeding, 
there is a further finding by the ad- 
ministrative law judge or the Board 
that the person made a substantial 
contribution to a full and fair determi- 
nation of the issues; and (3) If a 
person files an application for review 
of alleged discriminatory acts, and 
there is a finding of discriminatory 
discharge or other acts of discrimina- 
tion. A new subsection (b) was added 
to provide that any person, other than 
the permittee or his representative, 
may receive payment from OSM if the 
person initiates or participates in any 
proceeding under the Act upon a find- 
ing that the person made a substantial 
contribution to a full and fair determi- 
nation of the issues. Subsections (c) 
and (d) were added to indicate when a 
permittee could receive an award. A 
permittee is eligible for an award from 
OSM if the permittee demonstrates 
that OSM took an enforcement action 
in bad faith and for the purpose of 
harrassing or embarrassing the per- 
mittee. A permittee may also receive 
an award from any person if the per- 
mittee demonstrates the person initi- 
ated or participated in a proceeding 
under the Act in bad faith and for the 
purpose of harrassing and embarrass- 
ing the permittee. New subsection (e) 
allows OSM to receive an award from 
a person where it demonstrates that 
such person applied for review in bad 
faith and for the purposes of harrass- 
ing or embarrassing the Government 
or from any party who participates in 
such a proceeding for the same rea- 
sons. 


5. Several commenters argued that 
_ the Government (OSM) should not be 
eligible for an award. They point to 
section 525(e) of the Act which refers 
to persons and state that the defini- 
tion of “person” in section 701(19) of 
the Act does not include governmental 
entities. However, the legislative histo- 
ry states that attorneys’ fees may be 
awarded “to the permittee or govern- 
ment when the suit or participation is 
brought in bad faith.” S. Rep. No. 128, 
95th Cong., ist sess. 59 (1977). The leg- 
islative history, therefore, reflects 
Congress intent to include the Govern- 
ment as a possible recepient of an 
award under certain limited circum- 
stances. Section 4.1290 has been 
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changed to reflect that OSM may file 
for an award. 

6. A number of commenters objected 
to what they characterized as a double 
standard for recovery. They argued 
that all persons should be eligible for 
an award under the same theory, and 
that the permittee should not be limit- 
ed to an award only when bad faith is 
shown. While it is realized that the 
standards for an award are not the 
same for all parties, the legislative his- 
tory, as set forth above, clearly states 
that an award may be made to the 
permittee only when the action is 
brought or participation is undertaken 
in bad faith. 

7. In response to a comment request- 
ing that the regulations explicitly 
state that entitlement to an award of 
costs and expenses includes those in- 
curred in seeking the award itself, a 
new §4.1295 was added. Proposed 
§ 4.1295 was redesignated § 4.1296. 


DRAFTING INFORMATION 


Principal authors of these regula- 
tions are Bruce R. Harris, Office of 
Hearings and Appeals, and Marcus P. 
McGraw, Office of the Solicitor. 

The regulations for issuance as Sub- 
part L of 43 CFR Part 4 are set forth 
below. 


Dated: July 28, 1978. 
JAMES A. JOSEPH, 
Acting Secretary of the Interior. 
Subpart L is added to part 4 of title 
43 to read as follows: 


Subpart L—Special Rules Applicable to Surface 
Coal Mining Hearings and Appeals 


GENERAL PROVISIONS 


Sec. 

4.1100 
4.1101 
4.1102 


Definitions. 

Jurisdiction of the Board. 

Construction. 

4.1103 Eligibility to practice. 

4.1104 General rules relating to procedure 
and practice. 

4.1105 Parties. 

4.1106 Hearing sites. 

4.1107 Filing of documents. 

4.1108 Form of documents. 

4.1109 Service. 

4.1110 Intervention. 

4.1111 Voluntary dismissal. 

4.1112 Motions. 

4.1113 Consolidation of proceedings. 

4.1114 Advancement of proceedings. 

4.1115 Waiver of right to hearing. 

4.1116 Status of notices of violation and 
orders of cessation pending review by 
the Office of Hearings and Appeals. 


EVIDENTIARY HEARINGS 
4.1120 Presiding officers. 


4.1121 Powers of administrative law judges. - 


4.1122 Conduct of administrative law 
judges. 

4.1123 Notice of hearing. 

4.1124 Certification of interlocutory ruling. 

4.1125 Summary decision. 

4.1126 Proposed findings of fact and con- 
clusions of law. 

4.1127 Initial orders and decisions. 


4.1128 
4.1129 


Effect of initial order or decision. 
Certification of record: 


DISCOVERY 


Discovery methods. 

Time for discovery. 

Scope of discovery. 

Sequence and timing of discovery. 

Supplementation of responses. 

4.1135 Motion to compel discovery. 

4.1136 Failure to comply with orders com- 
pelling discovery. 

4.1137 Depositions upon oral examination 
or upon written questions. 

4.1138 Use of depositions. 

4.1139 Written interrogatories to parties. 

4.1140 Production of documents and things 
and entry upon land for inspection and 
for other purposes. 

4.1141 Admissions. 


4.1130 
4.1131 
4.1132 
4,1133 
4.1134 


PETITIONS FOR REVIEW OF PROPOSED 
ASSESSMENTS OF CIVIL PENALTIES 


4.1150 Who may file. 

4.1151 When to file. 

4.1152 Contents of petition; payment re- 
quired. 

4.1153 Answer. 

4.1154 Review of waiver determination. 

4.1155 Burden of proof in civil penalty pro- 
ceedings. 


4.1156 Summary disposition. 

4.1157 Determination by administrative 
law judge. 

4.1158 Appeals. _ 


REVIEW OF SECTION 521 NOTICES OF 
VIOLATION AND ORDERS OF CESSATION 


4.1160 Scope. . 

4.1161 Who may file. 

4.1162 Time for filing. 

4.1163 Effect of failure to file. 

4.1164 Contents of application. 

4.1165 Answer. 

4.1166 Contents of answer. 

4.1167 Notice of hearing. 

4.1168 Amendments to pleadings. 

4.1169 Failure to state a claim. 

4.1170 Related notices or orders. 

4.1171 Burden of proof in review of section 
521 notices or orders. 


EXPEDITED REVIEW OF SECTION 521(a)(2) oR 
521(a)(3) ORDERS OF CESSATION 


Purpose. 

Who may file. 

Where to file. 

Time for filing. 

Contents of application. 

4.1185 Computation of time for decision. 

4.1186 Waiver of the 30-day decision re- 
quirement. 

4.1187 Procedure if 30-day decision require- 
ment is not waived. 


4.1180 
4.1181 
4.1182 
4.1183 
4.1184 


PROCEEDINGS FOR SUSPENSION OR REVOCATION 
OF PERMITS UNDER SECTION 521(a)(4) OF THE 
Act 


4.1190 Initiation of proceedings. 

4.1191 Answer. 

4.1192 Contents of answer. 

4.1193 Burden of proof in suspension or 
revocation proceedings. 

4.1194 Determination by administrative 
law judge. 

4.1195 Summary disposition. 

4.1196 Appeals. 
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APPLICATIONS FOR REVIEW OF ALLEGED D1s- 
CRIMINATORY ACTS UNDER SEcTION 703 OF 
THE Act 


4.1200 Filing of the application for review 
with the Office of Hearings and Ap- 


peals. 

4.1201 Request for scheduling of a hearing. 

4.1202 Response to request for the schedul- 
ing of a hearing. 

4.1203 Application for temporary relief 
from alleged discriminatory acts. 

4.1204 Determination by administrative 
law judge. 

4.1205 Appeals. 


PERMIT PROCEDURES [RESERVED] 
PERFORMANCE Bonn RELEASE [RESERVED] 


APPLICATIONS FOR TEMPORARY RELIEF 


4.1260 Scope. 

4.1261 When to file. 

4.1262 Where to file. 

4.1263 Contents of application. 

4.1264 Response to application. 

4.1265 Determination on application con- 
cerning a notice of violation issued pur- 
suant to § 521(a)(3) of the act. 

4.1266 Determination on application con- 
cerning an order of cessation issued pur- 
suant to §521(a)(2) or §521(a)(3) of the 


act. 
4.1267 Appeals. 


APPEALS TO THE BOARD FROM DECISIONS OR 
ORDERS OF ADMINISTRATIVE LAW JUDGES 


4.1270 Petition for discretionary review of 
a@ proposed civil penalty. 

4.1271 Notice of appeal. 

4.1272 Interlocutory appeals. 

4.1283 Briefs. 

4.1284 Remand. 

4.1285 Final decisions. 

’ 4.1286 Reconsideration. 


APPEALS TO THE BOARD FROM DECISIONS OF 
THE OFFICE OF SURFACE MINING 


Scope. 

Who may appeal. 
Appeals; how taken. 
4.1283 Service. 

4.1284 Answer. 

4.1285 Summary dismissal. 
4.1286 Request for hearings. 


PETITIONS FOR AWARD OF COSTS AND 
EXPENSES UNDER SECTION -_ OF THE ACT 


4.1290 Who may file. 

4.1291 Where to file; time for filing. 
4.1292 Contents of petition. 

4.1293 Answer. 

4.1294 Who may receive an award. 
4.1295 Award. 

4.1296 Appeals. 


AuTHorITy: Sec. 201, Pub. L. 95-87, 91 
Stat. 445 (30 U.S.C. § 1201 et seq.). 


Subpart L—Special Rules Applicable 
to Surface Coal Mining Hearings 
and Appeals 


4.1280 
4.1281 
4.1282 


3 


GENERAL PROVISIONS 


'§ 4.1100 Definitions. 


As used in the regulations in this 
subpart, the term— 

(a) “Act” means the Surface Mining 
Control and Reclamation Act of 1977, 


RULES AND REGULATIONS 
91 Stat. 445 et seq., 30 U.S.C. 1201 et 


seq. 

(b) “Administrative law judge” 
means an administrative law judge in 
the Hearings Division of the Office of 
Hearings and Appeals appointed under 
5 U.S.C. 3105 (1970). 

(c) “Board” means the Board of Sur- 
face Mining and Reclamation Appeals 
in the Office of Hearings and Appeals. 

(d) “Field solicitor” means an attor- 
ney or an assistant regional solicitor— 
Surface Mining—with the Office of 
the Solicitor, Department of the Inte- 
rior, who is located in the offices listed 
in § 4.1109(a). 

(e) “OHA” means the Office of 
Hearings and Appeals, Department of 
the Interior. 

(f) “OSM” means the Office of Sur- 
face Mining Reclamation and Enforce- 
ment, Department of the Interior. 


§ 4.1101 Jurisdiction of the Board. 


(a) The jurisdiction of the Board, as 
set forth in 43 CFR 4.1(4), and subject 
to 43 CFR 4.21(c) and 43 CFR 4.5, in- 
cludes the authority to exercise the 
final decisionmaking power of the Sec- 
retary under the act pertaining to— 

(1) Applications for review of deci- 
sions by OSM regarding determina- 
tions concerning permits for surface 
coal mining operations pursuant to 
section 514 of the act; 

(2) Petitions for review of proposed 
assessments of civil penalties issued by 
OSM pursuant to section 518 of the 
act; 

(3) Applications for review of notices 
of violation and orders of cessation or 
modifications, vacations, or termina- 
tions thereof, issued pursuant to sec- 
tion 521(a)(2) or section 521(a)(3) of 
the act; 

(4) Proceedings for suspension ‘or 
revocation of permits pursuant to sec- 
tion 521(a)(4) of the act; 

(5) Applications for review of alleged 
discriminatory acts filed pursuant to 
section 703 of the act; 

(6) Applications for temporary relief; 

(7) Petitions for award of costs and 
expenses under section 525(e) of the 
act; 

(8) Appeals from orders or decisions 
of administrative law judges; and 

(9) All other appeals and review pro- 
cedures under the act which are per- 
mitted by these regulations. 

(b) In performing its functions 
under paragraph (a) of this section, 
the Board is authorized to— 

(1) Order hearings; and 

(2) Issue orders to secure the just 
and prompt determination of all pro- 
‘ceedings. 


§ 4.1102 Construction. 


These rules shall be construed to 
achieve the just, timely, and inexpen- 
sive determination of all proceedings 
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consistent with adequate consideration 
of the issues involved. 


§ 4.1103 Eligibility to practice 


(a) An administrative law judge or 
the Board may determine the eligibil- 
ity of persons to practice before OHA 
in any proceeding under the act pursu- 
ant to 43 CFR Part 1. 

(b) If an administrative law judge or 
the Board determines that any person 
is not qualified to practice. before 
OHA, the administrative law judge or 
the Board shall disqualify the person 
and report the disqualification to the 
Director of OHA. 

(c) Upon receipt of a report under 
paragraph (b) of this section, the Di- 
rector of OHA may request the Solici- 
tor to initiate a disciplinary proceed- 
ing under 43 CFR 1.6. 


§ 4.1104 General rules relating to proce- 
dure and practice. 


Proceedings in OHA under the act 
are subject to the general rules relat- 
ing to procedures and practice in sub- 
part B of this part. 


§ 4.1105 Parties. 


(a) All persons indicated in the act 
as parties to administrative review pro- 
ceedings under the act shall be consid- 
ered statutory parties. Such statutory 
parties include— 

(1) In a civil penalty proceeding 
under § 4.1150, OSM, as represented 
by the Office of the Solicitor, Depart- 
ment of the Interior, and any person 
against whom a proposed assessment 
is made who files a petition; 

(2) In a review proceeding under 
§ 4.1160 et seq. or § 4.1180 et seq. of 
this part, OSM, as represented by the 
Office of the Solicitor, Department of 
the Interior, and— 

(i) If a permittee files an application 
for review, the permittee; and 

(ii) If any other person having an in- 
terest which is or may be adversely af- 
fected files an application for review, 
the permittee and the person filing 
such application; 

(3) In a proceeding to suspend or 
revoke a permit under § 4.1190 et seq. 
OSM, as represented by the Office of 
the Solicitor, Department of the Inte- 
rior, and the permittee who is ordered 
to show cause why the permit should 
not be suspended or revoked; and 

(4) In a discriminatory discharge 
proceeding under § 4.1200 et seq. OSM, 
as represented by the Office of the So- 
licitor, Department of the Interior, 
any employee or any authorized repre- 
sentative of employees who files an 
application for review, and the alleged 
discriminating party, except where the 
applicant files a request for the sched- 
uling of a hearing under § 4.1201(c) 
only such applicant and the alleged 
discriminating party. 
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(b) Any other person claiming a 
right to participate as a party may 
seek leave to intervene in a proceeding 
by filing a petition to do so pursuant 
to § 4.1110. 

(c) If any person has a right to par- 
ticipate as a full party in a proceeding 
under the Act and fails to exercise 
that right by participating in each 
stage of the proceeding, that person 
may become a participant with ‘the 
rights of a party by order of an admin- 
istrative law judge or the Board. 


$4.1106 Hearing sites. 


Unless the Act requires otherwise, 
hearings shall be held in a location es- 
tablished by the administrative law 
judge; however, the administrative law 
judge shall give due regard to the con- 
venience of the parties or their repre- 
sentatives and witnessess. 


-§ 4.1107 Filing of documents. 


(a) Any initial pleadings in a pro- 
ceeding to-be conducted or being con- 
ducted by an administrative law judge 
under these rules shall be filed, by 
hand or by mail, with the Hearings Di- 
vision, Office of Hearings and Appeals, 
Department of the Interior, 4015 
Wilson Boulevard, Arlington, Va. 
22203. 

(b) Where a proceeding ss been as- 
signed to an administrative law judge, 
the parties will be notified by the 
Chief Administrative Law Judge of the 
name and address of the administra- 
tive law judge assigned to the case and 
thereafter all further documents shall 
be filed with the Administrative Law 
Judge, Office of Hearings and Appeals, 
at the address designated in the 
notice. 

(c) Any notice of appéal or docu- 
ments in a proceeding to be conducted 
or being conducted by the Board shall 
be filed, by hand or by mail, with the 
Board of Surface Mining and Recla- 
mation Appeals, Office of Hearings 
and Appeals, 4015 Wilson Boulevard, 
Arlington, Va. 22203. 

(d) Any person filing initial plead- 
ings with the Hearings Division or a 
notice of appeal with the Board shall 
furnish ‘an original and one copy. Any 
person filing other documents with 
OHA shall furnish only an original. 

(e) Any person who has initiated a 
proceeding under these rules before 
the Hearings Division or filed a notice 
of appeal with the Board shall file 
proof of service with the same in the 
form of a return receipt where service 
is by registered or certified mail, or an 
acknowledgement by the party served 
or a verified return where service is 
made personally. A certificate of serv- 
ice shall accompany all other docu- 
ments filed by a party in any proceed- 


ing. 
(f) The effective filing date for docu- 
ments initiating proceedings shall be 
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the date the document is received in 
the Hearings Division, OHA, Arling- 
ton, Va. 

(g) The effective filing date for all 
other documents, shall be the date the 
document is received by the adminis- 
trative law judge or, in a proceeding 
before the Board, the date the docu- 
ment is received by the Board. 


$4.1108 Form of documents. 


(a) Any document filed with OHA in 
any proceeding brought under the Act 
shall be captioned with— 

(1) The names of the parties; 

(2) The name of the mine to which 
the document relates; and 

(3) If review is being sought under 
section 525 of the act, identification by 
number of any notice or order sought 
to be reviewed. 

(b) After a docket number has been 
assigned to the proceeding by OHA, 
the caption shall contain such docket 
number. 

(c) The caption may include other 
information appropriate for identifica- 
tion of the proceeding, including the 
permit number or OSM identification 
number. 

(d) Each document shall contain a 
title that identifies the contents of the 
document following the caption. 

(e) The original of any document 
filed with OHA shall be signed by the 
person submitting the document or by 
that person’s attorney. 

‘(f) The address and _ telephone 
number of the person filing the docu- 
ment or that person’s attorney shall 
appear beneath the signature. 


§$4.1109 Service. 


(a) Any party initiating a proceeding 
in OHA under the act shall serve 
copies of the initiating documents on 
the Field Solicitor, Division of Surface 
Mining, Department of the Interior, 
for the region where the minesite is lo- 
cated and on any other statutory par- 
ties under § 4.1105. The addresses and 
telephone numbers of the field solici- 
tors are as follows: 


Region I (Maine, New Hampshire, Vermont, 
Massachusetts, Rhode Island, Connecti- 
cut, New York, Pennsylvania, Maryland, 
Delaware, West Virginia, and Virginia). 
Regional office: Field Solicitor, U.S. De- 
partment of the Interior, 950 East Kana- 
wha Boulevard, Charleston, W. Va. 25301, 
304-342-7230. 

Region II (Kentucky, Tennessee, North 
Carolina, South Carolina, Georgia, Flor- 
ida, Alabama, and Mississippi). Regional 
office: Field Solicitor, U.S. Department of 
the Interior, P.O. Box 15006, Knoxville, 
Tenn., 615-584-4940. 

Region III (Ohio, Indiana, Illinois, Michi- 
gan, Wisconsin, and Minnesota). Regional 
office: Field Solicitor, U.S. Department of 
the Interior, Federal Court Building, 
i. 521, Indianapolis, Ind., 317-269- 


Region Iv. (owa, Missouri, Nebraska, 
Kansas, Oklahoma, Arkansas, Louisiana, 


and Texas). Regional office: Field Solici- 


tor, U.S. Department of the Interior, Suite . 


941, U.S. Courthouse, 811 Grand Avenue, 
Kansas City, Mo. 64106, 817-374-7272. 
Region V (North Dakota, South Dakota, 
Montana, Wyoming, Colorado, Utah, Ari- 
N 


partment of the Interior, P.O. Box 25007, 
Federal Center, Denver, Colo. 80225, 303- 
234-2253. 


Any party or other person shall serve 
any other documents being filed sub- 
sequently with OHA on all other par- 
ties and all other persons participating 
in the proceeding. 

(b) Copies of documents by which 
any proceeding is initiated shall be 
served on all statutory parties person- 
ally or by registered or certified mail, 
return receipt requested. All subse- 
quent documents shall be served per- 
sonally or by first class mail. 

4c) Service of copies of documents 
initiating a proceeding is complete at 
the time of personal service or, if serv- 
ice is made by mail, upon receipt. Serv- 
ice of all subsequent documents is 
complete at the time of personal serv- 
ond or, if service is by mail, upon mail- 


(d) Whenever an attorney has en- 
tered an appearance for a party in a 
proceeding before an administrative 
law judge or the Board, service there- 
after shall be made upon the attorney. 


$4.1110 Intervention. 


(a) Any person, including a State, or 
OSM may petition for leave to inter- 
vene at any stage of a proceeding in 
OHA under the act. 

(b) A petitioner for leave to. inter- 
vene shall incorporate in the petition 
a statement setting forth the interest 
of the petitioner and, where required, 
a showing of why his interest is or 
may be adversely affected. 

(c) The administrative law judge or 
the Board shall grant intervention 
where the petitioner— 

(1) Had a statutory right to initiate 
the proceeding in which he wishes to 
intervene; or 

(2) Has an interest which is or may 
be adversely affected by the outcome 
of the proceeding. 

(d) If neither paragraph (c)(1) nor 
(c(2) of this section apply, the admin- 
istrative law judge or the Board shall 
consider the following in determining 
whether intervention is appropriate— 

(1) The nature of the issues; 

(2) The adequacy of representation 
of petitioner’s interest which is pro- 
vided by the existing parties to the 


proceeding; 

(3) The ability of the petitioner to 
present relevant evidence and argu- 
ment; and 
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(4) The effect of intervention on the 
agency’s implementation of its statu- 
tory mandate. 

(e) Any person, including a State, or 
OSM granted leave to intervene in a 
proceeding may participate in such 
proceeding as a full party or, if de- 
sired, in a capacity less than that of a 
full party. If. an intervenor wishes to 
participate in a limited capacity, the 
extent and the terms of the participa- 
tion shall be in the discretion of the 
administrative law judge or the Board. 


§ 4.1111 Voluntary dismissal. 


Any party who initiated a proceed- 
ing before OHA may seek to withdraw 

by moving to dismiss at any stage of a 
” proceeding and the administrative law 
judge or the Board may grant such a 
motion. 


§ 4.1112 Motions. 


(a) Except for oral motions made in 
proceedings on the record, or where 
the administrative law judge otherwise 
directs, each motion shall— 

(1) Be in writing; and 

(2) Contain a concise statement of 
supporting grounds. 

(b) Unless the administrative law 
judge or the Board orders otherwise, 
any party to a proceeding in which a 
motion is filed under paragraph (a) of 
this section shall have 15 days from 
service of the motion to file a state- 
ment in response. 

(c) Failure to make a timely motion 
or to file a statement in response may 
be construed as a waiver of objection. 

(d) An administrative law judge or 

the Board shall rule on all motions as 
’ expeditiously as possible. 


§ 4.1113 Consolidation of proceedings. 


When proceedings involving a 
common question of law or fact are 
pending before an administrative law 
judge or the Board, such proceedings 
are subject to consolidation pursuant 
to a motion by a party or at the initia- 
tive of an administrative law judge or 
the Board. 


§$4.1114 Advancement of proceedings. 


- (a) Except in expedited review pro- 
ceedings under § 4.1180, or in tempo- 
rary relief proceedings under § 4.1266, 
at any time after commencement of a 
proceeding, any party may move to ad- 
vance the scheduling of a proceeding. 

(b) Except as otherwise directed by 
the administrative law judge or the 
Board, any party filing a motion under 
this section shall— 

(1) Make the motion in writing; 

(2) Describe the exigent circum- 
stances justifying advancement; 

(3) Describe the parable harm 
that would result if the motion is not 
granted; and 
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(4) Incorporate in the motion affida- 
pre to support any representations of 

act. 

(c) Service of a motion under this 
section shall be accomplished by per- 
sonal delivery or by telephonic or tele- 
graphic communication followed by 
mail. Service is complete upon mailing. 

(d) Unless otherwise directed by the 
administrative law judge or the Board, 
all parties to the proceeding in which 
the motion is filed shall have 10 days 
from the date of service of the motion 
to file a statement in response to the 
motion. 

(e) Following the timely receipt by 
the administrative law judge of state- 
ments in response to the motion, the 
administrative law judge may schedule 
a hearing regarding the motion. If the 
motion is granted, the administrative 
law judge may advance pleading 
schedules, prehearing conferences, 
and the hearing, as deemed appropri- 
ate: Provided, A hearing on the merits 
shall not be scheduled with less than 5 
working days notice to the parties, 
unless all parties consent to an éarlier 
hearing. 

(f) If the motion is granted, the 
Board may, if it deems such action to 
be appropriate, advance the appeal on 
its calendar and order such other ad- 
vancement as may be appropriate, in- 
cluding an abbreviated schedule for 
briefing or oral argument. 


§4.1115 Waiver of right to hearing. 


Any person entitled to a hearing 
before an administrative law judge 
under the Act may waive such right in 
writing. Where parties are directed by 
any rule in these regulations to file a 
responsive pleading on or before a 
specified time, any party who fails to 
file such responsive pleading by the 
time specified, may be deemed to have 
waived his right to a hearing. Unless 
all parties to a proceeding who are en- 
titled to a hearing waive, or are 
deemed to have waived such right, a 
hearing will be held. 


§ 4.1116 Status of notices of violation and 
orders of cessation pending review by 
the Office of Hearings and Appeals. 


Except where temporary relief is 
granted pursuant to section 525(c) or 
section 526(c) of the Act, notices of 
violation and orders of cessation 
issued under the Act shall remain in 
effect during the pendency of review 
before an administrative law judge or 
the Board. 


EVIDENTIARY HEARINGS 


§$ 4.1120 Presiding officers. 


An adminstrative law judge in the 
Office of Hearings and Appeals shall 
preside over any hearing required by 
the act to be conducted pursuant to 5 
U.S.C. 554 (1970). 
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§4.1121 Powers of administrative law 
judges. 

(a) Under the regulations of this 
part, an administrative law judge 
may— 

(1) Administer oaths and affirma- 
tions; 

(2) Issue subpoenas; 

(3) Issue appropriate orders relating 
to discovery; 

(4) Rule on procedural requests or 
similar matters; 

(5) Hold conferences for settlement 
or simplification of the issues; 

(6) Regulate the course of the hear- 


(7) Rule on offers of proof and re- 
ceive relevant evidence; 

(8) Take other actions authorized by 
this part, by 5 U.S.C. 556 (1970), or by 
the act; and 

(9) Make or recommend decisions in 
accordance with 5 U.S.C. 557 (1970). 

(b) An administrative law judge may 
order a prehearing conference— 

(1) To simplify and clarify issues; 

(2) To receive stipulations and ad- 
missions; 

(3) To explore the possibility of 
agreement disposing of any or all of 
the issues in dispute; and 

(4) For such other purposes as may 
be appropriate. 

(c) Except as otherwise provided in 
these regulations, the jurisdiction of 
an administrative law judge shall ter- 
minate upon— 

(1) The filing of a notice of appeal 
from an initial decision or other order 
dispositive of the proceeding; 

(2) The issuance of an order of the 
Board granting a petition for review; 
or 

(3) The expiration of the time period 
within which a petition for review or 
an appeal to the Board may be filed. 


§ 4.1122 Conduct of administrative law 
judges. 
Administrative law judges. shall 


adhere to the “Code of Judicial Con- 
duct.” 


§ 4.1123 Notice of hearing. 


(a) An administrative law judge shall 
give notice to the parties of the time, 
place and nature of any hearing. 

(b) Except for expedited review pro- 
ceedings and temporary relief proceed- 
ings where time is of the essence, 
notice given under this section shall be 
in writing. 

(c) In an expedited proceeding when 
there is only opportunity to give oral 
notice, the administrative law judge 
shall enter that fact contemporane- 
ously on the record by a signed and 
dated memorandum describing the 
notice given. 
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$4.1124 Certification 
ruling. 


Upon motion or upon the initiative 
of an administrative law judge, the 
judge may certify to the Board a 
ruling which does not finally dispose 
of the case if the ruling presents a 
controling question of law and an im- 
mediate appeal would materially ad- 
vance ultimate disposition by th 
judge. ~ 


§ 4.1125 Summary decision. 


(a) At any time after a proceeding 

has begun, a party may move for sum- 
mary decision of the whole or part of a 
case. 
(b) The moving party under this sec- 
tion shall verify any allegations of fact 
with supporting affidavits, unless the 
moving party is relying upon deposi- 
tions,- answers to interrogatories, ad- 
missions, or documents produced upon 
request to verify such allegations. 

(c) An administrative law judge may 
grant a motion under this section if 
the record, including the pleadings, de- 
positions, answers to interrogatories, 
admissions, and affidavits, shows 
that— 

(1) There is no disputed issue as to 
any material fact; and 

(2) The moving party is entitled to 
summary decision as a matter of law. 

(d) If a motion for summary decision 
is not granted for the entire case or 
for all the relief requested and an evi- 
dentiary hearing is necessary, the ad- 
ministrative law judge shall, if practi- 
cable, and upon examination of all rel- 
evant documents and evidence before 
him, ascertain what material facts are 
actually and in good faith controvert- 
ed. He shall thereupon, issue an order 
specifying the facts that appear with- 
out substantial controversy and direct 
such further p as deemed 
appropriate. 


 §4.1126 Proposed findings of fact and 
conclusions of law. 


The administrative law judge shall 
allow the parties to a proceeding an 
opportunity to submit proposed find- 
ings of fact and conclusions of law to- 
gether with a supporting brief at a 
time designated by the administrative 
law judge. 


§ 4.1127 Initial orders and decisions. 


An initial order or decision disposing 
of a case shall incorporate— 

(a) Findings of fact and conclusions 
of law and the basis and reasons there- 
fore on all the material issues of fact, 
law, and discretion presented on the 
record; and 

(b) An order granting or denying 
relief. 


$4.1128 Effect of initial order or decision. 


An initial order or decision shall 
become final if that order or decision 


of interlocutory 
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is not timely appealed to the Board 
under § 4.1270 or § 4.1271. 


§$4.1129 Certification of record. 


Except in expedited review proceed- 
ings under § 4.1180, within 5 days after 
an initial decision has been rendered, 
the administrative law judge shall cer- 
tify the official record of the proceed- 
ings, including all exhibits, and trans- 
mit the official record for filing in the 
Hearings Division, Office of Hearings 
and Appeals, Arlington, Va. 


DISCOVERY 


§ 4.1130 Discovery methods. 


Parties may obtain discovery by one 
or more of the following methods— 

(a) Depositions upon oral examina- 
tion or upon written interrogatories; 

(b) Written interrogatories; 

(c) Production of documents or 
things or permission to enter upon 
land or other property, for inspection 
and other purposes; and 

(d) Requests for admission. 


§ 4.1131 Time for discovery. 


Following the initiation of a pro- 
ceeding, the parties may initiate dis- 
covery at any time as long as it does 
not interfere with the conduct of the 
hearing. 


§ 4.1132 Scope of discovery. 


(a) Unless otherwise limited by order 
of the administrative law judge in ac- 
cordance with these rules, the parties 
may obtain discovery regarding any 
matter, not privileged, which is rele- 
vant to the subject matter involved in 
the proceeding, including the exis- 
tence, description, nature, custody, 
condition, and location of any books, 
documents, or other tangible things 
and the identity and location of per- 
sons having knowledge of any discov- 
erable matter. 

(b) It is not ground for objection 
that information sought will not be 
admissible at the haring if the infor- 
mation sought appears reasonably cal- 
culated to lead to the discovery of ad- 
missible evidence. 

(c) A party may obtain discovery of 
documents and tangible things other- 
wise discoverable under paragraph (a) 
of this section and prepared in antici- 
pation of or for the hearing by or for 
another party’s representative (includ- 
ing his attorney, consultant, surety, in- 
demnitor, insurer, or agent) only upon 
a showing that the party seeking dis- 
covery has substantial need of the ma- 
terials in the preparation of his case 
and that he is unable without undue 
hardship to obtain the substantial 
equivalent of the materials by other 
means. In ordering discovery of such 
materials when the required showing 
has been made, the administrative law 
judge shall protect against disclosure 


of the mental impressions, conclu- 
sions, opinions, or legal theories of an 
attorney or other representative of a 
party concerning the proceeding. 

(d) Upon motion by a party or the 
person from whom discovery is sought, 
and for good cause shown, the admin- 
istrative law judge may make any 
order which justice requires to protect 
a party or person from annoyance, em- 
barrassment, oppression, or undue 
burden or expense, including one or 
more of the following— 

(1) The discovery not be had; 

(2) The discovery may be had only 
on specified terms and conditions, in- 
cluding a designation of the time or 
place; 

(3) The discovery may be had only 
by a method of discovery other than 
that selected by the party seeking dis- 
covery; 

(4) Certain matters not relevant may 
not be inquired into, or that the scope 
vad discovery be limited to certain mat- 

Ts; ‘ 

(5) Discovery be conducted with no 
one present except persons designated 
by the administrative law judge; or 

(6) A trade secret or other confiden- 
tial research, development or commer- 
cial information may not be disclosed 
or be disclosed only in a designated 
way. 


§ 4.1133 Sequence and timing of discovery. 


Unless the administrative law judge 
upon motion, for the convenience of 
parties and witnesses and in the inter- 
ests of justice, orders otherwise, meth- 
ods of discovery may be used in any se- 
quence and the fact that a party is 
conducting discovery, whether by dep- 
osition or otherwise, shall not operate 
to delay any other party’s discovery. 


§ 4.1134 Supplementation of responses. 


A party who has responded to a re- 
quest for discovery with a response 
that was complete when made is under 
no duty to supplement his response to 
include information thereafter ac- 
quired, except as follows— 

(a) A party is under a duty to supple- 
ment timely his response with respect 
to any question directly addressed to— 

(1) The identity and location of per- 
sons having knowledge of discoverable 
matters; and 

(2) The identity of each person ex- 
pected to be called as an expert wit- 
ness at the hearing, the subject matter 
on which he is expected to testify and 
the substance of his testimony. 

(b) A party is under a duty to amend 
timely a prior response if he later ob- 
tains information upon the basis of 
which— 

(1) He knows the response was incor- 
rect when made; or 

(2) He knows that the response 
though correct when made is no 
longer true and the circumstances are 
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such that a failure to amend the re- 
sponse is in substance a knowing con- 
cealment. 

(c) A duty to supplement responses 
may be imposed by order of the ad- 
ministrative law judge or agreement of 
the parties. 


§ 4.1135 Motion to compel discovery. 


(a) If a deponent fails to answer a 
question propounded, or a party upon 
whom a request is made pursuant to 
§ 4.1140, or a party upon whom an- 
swers to interrogatories are served 
fails to adequately respond or objects 
to the request, or any part thereof, or 
fails to permit inspection as requested, 
the discovering party may move the 
administrative law judge for an order 
compelling a response or inspection in 
accordance with the request. 

(b) The motion shall set forth— 

(1) The nature of the questions or 
request; 

(2) The response or objection of the 
party upon whom the request was 
served; and 

(3) Arguments in support of the 
motion. 

(c) For purposes of this section, an 
evasive answer or incomplete answer 
or response shall be treated as a fail- 
ure to answer or respond. 

(da) In ruling on a motion made pur- 
suant to this section, the administra- 
tive law judge may make such a pro- 
tective order as he is authorized to 
make on a motion made pursuant to 
§ 4.1132(d). 


$4.1136 Failure to comply with orders 
compelling discovery. 

If a party or an officer, director, or 
other agent of a party fails to obey an 
order to provide or permit discovery, 
the administrative law judge before 
whom the action is pending may make 
such orders in regard to the failure as 
are just, including but not limited to 
the following— 

(a) An order that the matters sought 
to be discovered or any other designat- 
ed facts shall be taken to be estab- 
lished for the purposes of the action in 
accordance with the claim of the party 
obtaining the order; 

(b) An order refusing to allow the 
disobedient party to support or oppose 
designated claims or defenses, or pro- 
hibiting him from introducing desig- 
nated matters into evidence; or 

(c) An order striking out pleadings 
or parts thereof, or staying further 
proceedings until the order is obeyed, 
or dismissing the action or proceeding 
or any part thereof, or rendering a 
judgment by default against the dis- 
obedient party. 


§ 4.1137 Depositions upon oral examina- 
tion or upon written questions. 


(a) Any party desiring to take the 
testimony of any other party or other 
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person by deposition upon oral exami- 
nation or written questions shall, with- 
out leave of the administrative law 
judge, give reasonable notice in writ- 
ing to every other party, to the person 
to be examined and to the administra- 
tive law judge of— 

(1) The proposed time and place of 
taking the deposition; 

(2) The name and address of each 
person to be examined, if known, or if 
the name is not known, a general de- 
scription sufficient to identify him or 
the particular group or class to which 
he belongs; 

(3) The matter upon which each 
person will be examined; and 

(4) The name or descriptive title and 
address of the officer before whom the 
deposition is to be taken. 

(b) A deposition may be taken before 
any officer authorized to administer 
oaths by.the laws of the United States 
or of the place where the examination 
is held. 

(c) The actual taking of the deposi- 
tion shall proceed as follows— 

“(1) The deposition shall be on the 
record; 

(2) The officer before whom the dep- 
Osition is to be taken shall put the wit- 
ness on oath or affirmation; 

(3) Examination and cross-examina- 
tion shall proceed as at a hearing; 

(4) All objections made at the time 
of the examination shall be noted by 
the officer upon the deposition; 

(5) The officer shall not rule on ob- 
jections to the evidence, but evidence 
objected to shall be taken subject to 
the objections. 

(d) When the testimony is fully 
transcribed, the deposition shall be 
submitted to the deponent for exami- 
nation and signature, unless examina- 
tion and signature is waived by the de- 
ponent. The officer shall certify the 
deposition or, if the deposition is not 
signed by the deponent, shall certify 
the reasons for the failure to sign. 

(e) Where the deposition is to be 
taken upon written questions, the 
party taking the deposition shall serve 
a copy of the questions, showing each 
question separately and consecutively 
numbered, on every other party with a 
notice stating the name and address of 


_ the person who is to answer them, and 


the name, description, title, and ad- 
dress of the officer before whom they 
are to be taken. Within 30 days after 
service, any other party may serve 
cross-questions. The questions, cross- 
questions, and answers shall be record- 
ed and signed, and the deposition cer- 
tified, as in the case of a deposition on 
oral examination. 

(f) A deposition will not become a 
part of the record in the hearing 
unless received in evidence. If only 
part of a deposition is offered in evi- 
dence by a party, any other party may 
introduce any other parts. 
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(g) A deponent whose deposition is 
taken and the officer taking a deposi- 
tion shall be entitled to the same fees 
as are paid for like services in the dis- 
trict courts of the United States, to be 
paid by the party at whose instance 
the deposition is taken. 

(h) The deponent may be accompa- 
nied, represented, and advised by legal 
counsel. 


§ 4.1138 Use of depositions. 


At the hearing, any part or all of a 
deposition, so far as admissible, may 
be used against any party who was 
present or represented at the taking of 
the deposition, or who had reasonable 
notice thereof, in accordance with any 
of the following provisions— 

(a) Any deposition may be used by 
any party for the purpose of contra- 
dicting or impeaching the testimony 
of a deponent as a witness; 

(b) The deposition of a party or of 
anyone who at the time of taking the 
deposition was an officer, director, or 
managing agent or a person designat- 
ed to testify on behalf of a public or 
private corporation, partnership, or as- 
sociation or governmental agency 
which is a party may be used by an ad- 
verse party for any purpose; or 

(c) The. deposition of a witness, 
whether or not a party, may be used 
by a party for any purpose if the ad- 
ministrative law judge finds that— 

(1) The witness is dead; 

(2) The witness is at a distance 
greater than 100 miles from the place 
of hearing, or is outside the United 
States, unless it appears that the ab- 
sence of the witness was procured by 
the party offering the deposition; 

(3) The witness is unable to attend 
or testify because of age, illness, infir- 
mity, or imprisonment; 

(4) The party offering the deposition 
has been unable to procure the attend- 
ance of the witness by subpena; or 

(5) Such exceptional circumstances 
exist as to make it desirable, in the in- 
terest of justice and with due regard 
to the importance of presenting the 
testimony of witnesses orally ‘at the 
hearing, to allow the deposition to be 
used. 


§ 4.1139 Written interrogatories to parties. 


(a) Any party may serve upon any 
other party written interrogatories to 
be answered in writing by the party 
served, or if the party served is a 
public or private corporation or a part- 
nership or association or governmental 
agency, by any officer or agent, who 
shall furnish such information as is 
available to the party. A copy of the 
interrogatories, answers, and all relat- 
ed pleadings shall be served on the ad- 
ministrative law judge and upon all 
parties to the proceeding. 

(b) Each interrogatory shall be an- 
swered separately and fully in writing 
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under oath or affirmation, unless it is 
objected to, in which event the rea- 
sons for objection shall be stated in 
lieu of an answer. The answer and ob- 
jections shall be signed by the person 
making them. The party upon whom 
the interrogatories were served shall 
serve a copy of the answers and objec- 
tions upon all partes to the proceeding 
within 30 days after service of the in- 
terrogatories, or within such shorter 
or longer period as the administrative 
law judge may allow. 

(c) Interrogatories may relate to any 
matters which can be inquired into 
under § 4.1132. An interrogatory other- 
wise proper is not necessarily objec- 
tionable merely because an answer to 
the interrogatory involves an opinion 
or contention that relates to fact or 
the application of law to fact, but the 
administrative law judge may order 
that such an interrogatory need not be 
answered until after designated discov- 
ery has been completed or until a pre- 
hearing conference or other later 
time. 


§ 4.1140 Production of documents and 
things and entry upon land for inspec- 
tion and other purposes. 

(a) Any party may serve on any 
other party a request to— 

(1) Produce and permit the party 
making the request, or a person acting 
on his behalf, to inspect and copy any 
designated documents, or to inspect 
and copy, test, or sample any tangible 
things within the scope of § 4.1132 and 
which are in the possession, custody, 
or control of the party upon whom the 
request is served; or 

(2) Permit entry upon designated 
land or other property in the posses- 
sion or control of the party upon 
whom the request is served for the 
purpose of inspection and measuring, 
surveying, photographing, testing, or 
sampling the property (including the 
air, water, and soil) or any designated 
object or operation thereon, within 
the scope of § 4.1132. 

(b) The request may be served on 
any party without leave of the admin- 
istrative law judge. 

(c) The request shall— 

(1) Set forth the items to be inspect- 
ed either by individual item or by cate- 


gory; 

(2) Describe each item or category 
with reasonable particularity; and 

(3) Specify a reasonable time, place, 
and manner of making the inspection 
and performing the related acts. 

(d) The party upon whom the re- 
quest is served shall serve on the party 
submitting the request a written re- 
sponse within 30 days after service of 
the request. 

(e) The response shall state, with re- 
spect to each item or category— 
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(1) That inspection and related ac- 
tivities will be permitted as requested; 
or 

(2) That objection is made in whole 
or in part, in which case the reasons 
for objection shall be stated. 


§ 4.1141 Admissions. 


(a) A party may serve upon any 
other party a written request for the 
admission, for purposes of the pending 
action only, of the genuineness and 
authenticity of any relevant document 
described in or attached to the re- 
quest, or for the admission of the 
truth of any specified relevant matter 
of fact. 

(b) Each matter of which an admis- 
sion is requested is admitted unless, 
within 30 days after service of the re- 
quest or such shorter or longer time as 
the administrative law judge may 
allow, the party to whom the request 
is directed serves on the requesting 
party— i 

(1) A sworn statement denying spe- 
cifically the relevant matters of which 
an admission is requested; 

(2) A sworn statement setting forth 
in detail the reasons why he can nei- 
ther truthfully admit nor deny them; 


or 

(3) Written objections on the ground 
that some or all of the matters in- 
volved are privileged or irrelevant or 
that the request is otherwise improper 
in whole or in part. 

(c) An answering party may not give 
lack of information or knowledge as a 
reason for failure to admit or deny 
unless he states that he has made rea- 
sonable inquiry and that the informa- 
tion known or readily obtainable by 
him is insufficient to enable him to 
admit or deny. 

(d) The party who has requested the 
admissions may move to determine the 


sufficiency of the answers or objec- - 


tions. Unless the administrative law 
judge determines that an objection is 
justified, he shall order that an 
answer be served. If the administrative 
law judge determines that an answer 
does not comply with the require- 
ments of this section, he may order 
either that the matter is admitted or 
that an amended answer be served. 
The administrative law judge may, in 
lieu of these orders, determine that 
final disposition of the request be 
made at a prehearing conference or at 
a designated time prior to hearing. 

(e) Any matter admitted under this 
section is conclusively established 
unless the adminisrative law judge on 
motion permits withdrawal or amend- 
ment of the admission. 


(f) Any admission made by a party 


under this section is for the purpose of 
the pending action only and is not an 
admission by him for any other pur- 
pose nor may it be used against him in 
any other proceeding. 


PETITIONS FOR REVIEW OF PROPOSED 
ASSESSMENTS OF CIVIL PENALTIES 


§ 4.1150 Who may file. 


Any person charged with a civil pen- 
alty may file a petition for review of a 
proposed assessment of that penalty 
with the Hearings Division, OHA, 4015 
Wilson Boulevard, Arlington, Va. 
22203. 


§ 4.1151 Time for fiiing. 


(a) A petition for review of a pro- 
posed assessment of a civil penalty 
must be filed within 30 days of receipt 
of the proposed assessment; or 

(b) If a timely request for a confer- 
ence has been made pursuant to 30 
CFR 1723.17, a petition for review must 
be filed within 15 days from service of 
notice by the conference officer that 
the conference is deemed completed. 


§ 4.1152 Contents of petition; payment re- 
quired. 

(a) The petition shall include— 

(1) A short and plain statement indi- 
cating the reasons why either the 
amount of the penalty or the fact of 
the violation is being contested; 

(2) If the amount of penalty is being 
contested based upon a misapplication 
of the civil penalty formula, a state- 
ment indicating how the civil penalty 
formula contained in 30 CFR: Part 723 
was misapplied, along with a proposed 
civil penalty utilizing the civil penalty 
formula; 

(3) Identification by number of all 
violations being contested; 

(4) The identifying number of the 
cashier’s check, certified check, bank 
draft, personal check, or bank money 
order accompanying the petition; and 

(5) A request for a hearing site. 

(b) The petition shall be accompa- 
nied by— 

(1) Full payment of the proposed as- 
sessment in the form of a cashier’s 
check, certified check, bank draft, per- 
sonal check or bank money order 
made payable to—Assessment Office, 
OSM—to be placed in an escrow ac- 
count pending final determination of 
the assessment; and 

(2) On the face of the payment an 


‘identification by number of the viola- 


tions for which payment is being ten- 
dered. 

(c) As required by section 518(c) of 
the Act, failure to make timely pay- 
ment of the proposed assessment in 
full shall result in a waiver of all legal 
rights to contest the violation or the 
amount of the penalty. 


§ 4.1153 Answer. 


OSM shall have 30 days from receipt 
of a copy of the petition within which 
to file an answer to the petition with 
the Hearings Division, OHA. 
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§ 4.1154 Review of waiver determination. 


(a) Within 10 days of the filing of a 
petition under this part, petitioner 
may move the administrative law 
judge to review the granting or denial 
of a waiver of the civil penalty formu- 
la pursuant to 30 CFR 723.15. 

(b) The motion shall contain a state- 

ment indicating all alleged facts rele- 
vant to the granting or denial of the 
waiver; 
_ (c) Review shall be limited to the 
written determination of the Director 
of OSM granting or denying the 
waiver, the motion and responses to 
the motion. The standard of review 
shall be abuse of discretion. 

(d) If the administrative law judge 
finds that the Director of OSM abused 
his discretion in granting or denying 
the waiver, the administrative law 
judge shall hold the-hearing on the 
petition for review of the proposed as- 
sessment required by section 518(b) of 
the Act and make a determination 
pursuant to § 4.1157. 


§$4.1155 Burden of proof in civil penalty 
proceedings. 

In civil penalty proceedings OSM 
shall have the burden of going for- 
ward to establish a prima facie case 
and the ultimate burden of persuasion 
as to the fact of violation and as to the 
amount of the penalty. 


§ 4.1156 Summary disposition. 

(a) In a civil penalty proceeding 
where the person against whom the 
proposed civil penalty is assessed fails 
to comply on time with any prehear- 
ing order of an administrative law 
judge, the administrative law judge 
shall issue an order to show cause 
why— 

(1) That person should not be 
deemed to have waived his right to a 
hearing; and 

(2) The proceedings should not be 
dismissed and referred to the assess- 
ment officer. 

(b) If the order to show cause is not 
satisfied as required, the administra- 
tive law judge shall order the proceed- 
ings summarily dismissed and shail 
refer the case to the assessment offi- 
cer who shall enter the assessment as 
the final order of the Department. 

(c) Where the person against whom 
the proposed civil penalty is assessed 
fails to appear at a hearing, that 

will be deemed to have waived 
his right to a hearing and the adminis- 
tration law judge may assume for pur- 
poses of the assessment— 

(1) That each violation listed in the 
notice of violation or order occurred; 


and 

(2) The truth of any facts alleged in 
such notice or order. 

(d) In order to issue an initial deci- 
sion assessing the appropriate penalty 
when the person against whom the 
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proposed civil penalty is assessed fails 
to appear at the hearing, an adminis- 
trative law judge shall either conduct 
an ex parte hearing or require OSM to 
furnish proposed findings of fact and 
conclusions of law. 


(e) Nothing in this section shall be 


construed to deprive the person 
against whom the penalty is assessed 
of his opportunity to have OSM prove 
the violations charged in open hearing 
with confrontation and cross-examina- 
tion of witnesses, except where that 
person fails to comply with a prehear- 
ing order or fails to appear at the 
scheduled hearing. 


§ 4.1157 Determination by administrative 
law judge. 

(a) The administrative law judge 
shall incorporate in his decision con- 
cerning the civil penalty, findings of 
fact on each of the four criteria set 
forth in 30 CFR 723.12, and conclu- 
sions of law. 

(b) If the administrative law judge 
finds that— 

(1) A violation occurred or that the 
fact. of violation is uncontested, he 
shall establish the amount of the pen- 
alty, but in so doing, he shall adhere 
to the point system and conversion 
table contained in 30 CFR 723.12 and 
723.13, except that the administrative 
law judge may waive the use of such 
point system where he determines 
that a waiver would further abate- 
ment of violations of the Act. Howev- 
er, the administrative law judge shall 
not waive the use of the point system 
and reduce the proposed assessment 
on the basis of an argument that a re- 
duction in the proposed assessment 
could be used to abate other violations 
of the Act; or 

(2) No violation occurred, he shall 
issue an order that the proposed as- 
sessment be returned to the petitioner. 

(c) If the administrative law judge 
mekes a finding that no violation oc- 
curred or if the administrative law 
judge reduces the amount of the civil 
penalty below that of the proposed as- 
sessment and a timely petition for 
review of his decision is not filed with 
the Board or the Board refuses to 
grant such a petition, the Department 
of the Interior shall have 30 days from 
the expiration of the date for filing a 
petition with the Board if no petition 
is filed, or 30 days from the date the 
Board refuses to grant such a petition, 
within which to remit the appropriate 
amount to the person who made the 
payment, with interest at the rate of 6 
percent, or at the prevailing Depart- 
ment of the Treasury rate, whichever 
is greater. 

(d) If the administrative law judge 
increases the amount of the civil pen- 
alty above that of the proposed assess- 
ment, the administrative law judge 
shall order payment of the appropri- 
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ate amount within 30 days of receipt 
of the decision. 


§ 4.1158 Appeals. 


Any party may petition the Board to 
review the decision of an administra- 
tive law judge concerning an assess- 
ment according to the procedures set 
forth in § 4.1270. 


REVIEW OF SECTION 521 NoTICES OF 
VIOLATION AND ORDERS OF CESSATION 


§ 4.1160 Scope. 


These regulations govern applica- 
tions for review of— 

(a) Notices of violation or the modi- 
fication, vacation, or termination of a 
notice of violation under section 
521(a)(3) of the Act; and 

(b) Orders of cessation which are not 
subject to expedited review under 
§ 4.1180 or the modification, vacation, 
or termination of such an order of ces- 
sation under section 521(a)(2) or sec- 
tion 521(a)(3). 


§ 4.1161 Who may file. 


A permittee issued a notice or order 
by the Secretary pursuant to the pro- 
visions of section 521(a)(2) or section 
521(aX(3) of the Act or any person 
having an interest which is or may be 
adversely affected by a notice or order 
subject to review under § 4.1160 may 
file an application for review with the 
Hearings Division, OHA, 4015 Wilson 
Boulevard, Arlington, Va. 22203. 


§ 4.1162 Time for filing. 


Any person filing an application for 
review under § 4.1160 et seq. shall file 
that application within 30 days of the 
receipt of a notice or order or within 
30 days of receipt of notice of modifi- 
cation, vacation, or termination of 
such a notice or order. Any person not 


served with a copy of the document 


shall file the application for review 
within 40 days of the date of issuance 
of the document. 


§ 4.1163 Effect of failure to file. 


Failure to file an application for 
review of a notice of violation or order 
of cessation shall not preclude chal- 
lenging the fact of violation during a 
civil penalty proceeding. 


§ 4.1164 Contents of application. 


Any person filing an application for 
review shall incorporate in that appli- 
cation regarding each claim for 
relief— 

(a) A statement of facts entitling 
that person to administrative relief; 

(b) A request for specific relief; 

(c) A copy of any notice or order 
sought to be reviewed; 

(d) A statement as to whether the 
person requests or waives the opportu- 
nity for an evidentiary hearing; and 

(e) Any other relevant information. 
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§$4.1165 Answer. 


(a) Where an application for review 
is filed by a permittee, OSM as well as 
any other person granted leave to in- 
tervene pursuant to § 4.1110 shall file 
an answer within 20 days of service of 
a copy of such application. . 

(b) Where an application for review 
is filed by a person other than a per- 
mittee, the following shall file an 
answer within 20 days of service of a 
copy of such application— 

(1) OSM; 

(2) The permittee; or 

(3) Any other person granted leave 
to intervene pursuant to § 4.1110. 


§ 4.1166 Contents of answer. 


An answer to an application for 
review shall incorporate— 

(a) A statement specifically admit- 
ting or denying the alleged facts 
stated by the applicant; 


(b) A statement of any other rele- 


vant facts; 

(c) A statement whether an eviden- 
tiary hearing is requested or waived; 
and 

(d) Any other relevant information. 


§ 4.1167 Notice of hearing. 


Pursuant to section 525(a)(2) of the 
act, the applicant and other interested 
persons shall be given written notice 
of the time and place of the hearing at 
least 5 working days prior thereto. 


§ 4.1168 Amendments to pleadings. 


(a) An application for review may be 
amended once as a matter of right 
prior to the filing of an answer and 
thereafter by leave of the administra- 
tive law judge upon proper motion. 

(b) Upon receipt of an initial or 
amended application for review or sub- 
sequent to granting leave to amend, 
the administrative law judge shall 
issue an order setting a time for filing 
an amended answer if the judge deter- 
mines that such an answer is appropri- 
ate. 


§ 4.1169 Failure to state a claim. 


Upon proper motion or after the is- 
suance of an order to show cause by 
the administrative law judge, an ad- 
ministrative law judge may dismiss at 
any time an application for review 
which fails to state a claim upon 
which administrative relief may be 
granted. 


§ 4.1170 Related notices or orders. 


(a) An applicant for review shall file 
a copy of any subsequent notice or 
order which modifies, vacates, or ter- 
minates the notice or order sought to 
be reviewed within 10 days of receipt. 

(b) An applicant for review of a 
notice shall file a copy of an order of 
cessation for failure timely to abate 
the violation which is the subject of 
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the notice under review within 10 days 
of receipt of such order. 

(c) If an applicant for review desires 
to challenge any subsequent notice or 
order, the applicant must file a sepa- 
rate application for review. 

(d) Applications for review of related 
notices or orders are subject to con- 
solidation. 


$4.1171 Burden of proof in review of sec- 
tion 521 notices or orders. 


(a) In review of section 521 notices 
of violation or orders of cessation or 
the modification, vacation, or termina- 
tion thereof, including expedited 
review under § 4.1180, OSM shall have 
the burden of going forward to estab- 
lish a prima facie case as to the valid- 
ity of the notice, order, or modifica- 
tion, vacation, or termination thereof. 

(b) The ultimate burden of persua- 
sion shall rest with the applicant for 
review. 


EXPEDITED REVIEW OF SECTION 
§21(aX(2) oR 521(aX3) ORDERS OF 
CESSATION 


§ 4.1180 Purpose. 


The purpose of §§4.1180-87 is to 
govern applications filed under section 
525(b) of the act for expedited review 
of orders of cessation for which tem- 
porary relief has not been granted 
under section 525(c) or section 526(c) 
of the act. If a person is qualified to 
receive a 30-day decision under these 
regulations, he may waive that right 
and file an application under § 4.1164, 
and thé)procedures in § 4.1160 et seq. 
shall apply. If there is a waiver as set 
forth in § 4.1186, the final administra- 
tive decision shall be issued within 120 
days of the filing of the application. 


§ 4.1181 Who may file. 


(a) An application for review of an 
order of cessation may be filed under 
this section, whenever temporary 
relief has not been granted under sec- 
tion 525(c) or section 526(c) of the act, 
by— 

(1) A permittee who has been issued 
an order of cessation under section 
§21(a)(2) or section 521(a)X(3) of the 
act; or 

(2) Any person having an interest 
which is or may be adversely affected 
by the issuance of an order.of cessa- 
tion under section 521(a)(2) or section 
521(a)(3) of the act. 

(b) A permittee or any person having 
an interest which is or may be adverse- 
ly affected by a section 521(a)(2) or 
section 521(a)(3) order of cessation 
waives his right to expedited review 
upon being granted temporary relief 
pursuant to section 525(c) or section 
526(c) of the act. 


§ 4.1182 Where to file. 


The application shall be filed in the 
Hearings Division, 4015 Wilson Boule- 
vard, OHA, Arlington, Va. 22203. 


$4.1183 Time for filing. 


(a) Any person intending to file an 
application for expedited review under 
section 525(b) of the act shall notify 
the field solicitor, Department of the 
Interior, for the region in which the 
mine site is located, within 15 days of 
receipt of the order. Any person not 
served with a copy of the order shall 
file notice of intention to file an appli- 
cation for review within 20 days of the 
date of issuance of the order. 

(b) Any person filing an application 
for review under § 4.1184 shall file the 
application within 30 days of receipt 
of the order. Any person not served 
with a copy of the order shall file an 
application for review within 40 days 
of the date of issuance of the order. 


§ 4.1184 Contents of application. 


. (a) Any person filing an application 
for expedited review under section 
525(b) of the act shall incorporate in 
that application regarding each claim 
for relief— 

(1) A statement of facts entitling 
that person to administrative relief; 

(2) A request for specific relief; 

(3) A specific statement which delin- 
eates each issue to be addressed by the 
applicant during the expedited pro- 
ceeding; 

(4) A copy of the order sought to be 
reviewed; 

(5) A list identifying each of appli- 
cant’s witnesses by name, address, and 
place of employment, including expert 
witnesses and the area of expertise to 
which they will address themselves at 
the hearing, and a detailed summary 
of their testimony; 

(6) Copies of all exhibits and other 
documentary evidence that the appli- 
cant intends to introduce as evidence 
at the hearing and descriptions of all 
physical exhibits and evidence which 
is not capable of being copied or at- 
tached; and 

(7) Any other relevant information. 

(b) If any applicant fails to comply 
with all the requirements of 
§ 4.1184(a), the administrative law 
judge may find that the applicant has 
waived the 30-day decision require- 
ment or the administrative law judge 
shall order that the application be per- 
fected and the application shall not be 
considered filed for purposes of the 30- 
day decision until perfected. Failure to 
timely comply with the administrative 
law judge’s order shall constitute a 
waiver of the 30-day decision. 


§ 4.1185 Computation of time for decision. 

In computing the 30-day time period 
for administrative decision, intermedi- 
ate Saturdays, Sundays, Federal legal 
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holidays, and other nonbusiness days 
shall be excluded in the computation. 


§ 4.1186 Wavier of the 30-day decision re- 
quirement. 


(a) Any person qualified to receive a 
30-day decision may waive that right— 

(1) By filing an application pursuant 
to §§ 4.1160-71; 

(2) By failing to comply with all the 
requirements of § 4.1184(a); or 

(3) In accordance with § 4.1187(j). 

(b) Any person qualified to receive a 
30-day decision shall waive that 
right— 

(1) By obtaining temporary relief 
pursuant to section 525(c) or section 
526(c) of the act; 

(2) By failing to perfect an appli- 
caion pursuant to § 4.1184(b); or 

(3) In accordance with § 4.1187(i). 


§ 4.1187 Procedure if 30-day decision re- 
quirement is not waived. 


If the applicant does not waive the 
30-day decision requirement of section 
525(b) of the act, the following special 
rules shall apply— 

(a) The applicant shall serve all 
known parties with a copy of the ap- 
plication simultaneously with the 
filing of the application with OHA. If 
service ig accomplished by mail, the 
applicant‘shall inform all known par- 
ties by telephone at the time of mail- 
ing that an application is being filed 
and shall inform the administrative 
law judge by telephone that such 
notice has been given. However, no ex 
parte communication as to the merits 
of the proceeding may be conducted 
with the administrative law judge. 

(b) Any party desiring to file a re- 
sponse to the application for review 
shall file a written response within 5 
working days of service of the applica- 
tion. 

(c) If the applicant has requested a 
hearing, the administrative law judge 


shall act immediately upon receipt of- 


the application to notify the parties of 
the time and place of the hearing at 
least 5 working days prior to the hear- 
ing date. 

(d) The administrative law judge 
may require the parties to submit pro- 
posed findings of fact and conclusions 
of law at the hearing which may be 
orally supplemented on the record at 
the hearing or, where proposed find- 
ings of fact and conclusions of law 
have not been submitted at the hear- 
ing, they may be orally presented for 
the record at the hearing. 

(e) The administrative law judge 
shall make an initial decision. He shall 
either rule from the bench on the ap- 
plication, orally stating the reasons 
for his decision or he shall issue a 
written decision. If the administrative 
law judge makes an oral ruling, his ap- 
proval of the record of the hearing 
shall constitute his written decision. 
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The decision of the administrative law 
judge must be issued within 15 days of 
the filing of the perfected application 
under § 4.1184. 

(f) If any party desires to appeal to 
the Board, such party shall— 

(1) If the administrative law judge 
makes an oral ruling, make an oral 
statement, within a time period as di- 
rected by the administrative law 
judge, that the decision is being ap- 
pealed and request that the adminis- 
trative law judge certify the record to 
the Board; or 

(2) If the administrative law judge 
issues a written decision after the 
close of the hearing, file a notice of 
appeal with the administrative law 
judge and with the Board within 2 
working days of receipt of the admin- 
istrative law judge’s decision. . 

(g) If the decision of the administra- 
tive law judge is appealed, the Board 
shall act immediately to issue an expe- 
dited briefing schedule, and the Board 
shall act expeditiously to review the 
record and issue its decision. The deci- 
sion of the Board must be issued 
within 30 days of the date the perfect- 
ed application is filed with OHA pur- 
suant to § 4.1184. 

(h) If all parties waive the opportu- 
nity for a hearing and the administra- 
tive law judge determines that a hear- 
ing is not necessary, but the applicant 
does not waive the 30-day decision re- 
quirement, the administrative law 
judge shall issue an initial decision on 
the application within 15 days of re- 
ceipt of the application. The decision 
shall contain. findings of fact and an 
order disposing of the application. The 
decision shall be served upon all the 
parties and the parties shall have 2 
working days from receipt of such de- 
cision within which to appeal to the 
Board. The Board shall issue its deci- 
sion within 30 days of the date the 
perfected application is filed with 
OHA pursuant to § 4.1184. 

(i) If at any time after the initiation 
of this expedited procedure, the appli- 
cant requests a delay or acts in a 
manner so as to frustrate the expedi- 
tious nature of this proceeding or fails 
to comply with any requirement of 
§ 4.1187(a), such action shall constitute 
a waiver of the 30-day requirement of 
section 525(b) of the act. 

(j) If the applicant seeks to offer 
witnesses, exhibits, or testimony at 
the hearing in addition to those identi- 
fied, submitted, described, or summa- 
rized in the application for expedited 
review perfected in accordance with 
the requirements of § 4.1184, upon ob- 
jection by an opposing party to such 
offer, the administrative law judge 
may allow such objecting party addi- 
tional time in order to prepare for 
cross-examination of unidentified wit- 
nesses or to identify and prepare re- 
buttal evidence or otherwise uncover 
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any additional prejudice which may 
result to such party. The administra- 
tive law judge may rule that the run- 
ning of the 30-day time for decision is 
stayed for the period of any additional 
time allowed pursuant to this subsec- 
tion or may determine that the appli- 
cant has waived his right to the 30-day 
decision. 


PROCEEDINGS FOR SUSPENSION OR REVO- 
CATION OF PERMITS UNDER SECTION 
521(a)(4) OF THE ACT 


§ 4.1190 Initiation of proceedings. 


(a) A proceeding on a show cause 
order issued by the Director of OSM 
pursuant to section 521(a)(4) of the 
Act shall be initiated by the Director 
of OSM filing a copy of such an order 
with the Hearings Division, OHA, 4015 
Wilson Boulevard, Arlington, Va. 
22203, at the same time the order is 
issued to the permittee. 

(b) A show cause order filed with 
OHA shall set forth— 

(1) A list of the unwarranted or will- 
ful violations which contribute to a 
pattern of violations; 

(2) A copy of each order or notice 
which contains one or more of the vio- 
lations listed as contributing to a pat- 
tern of violations; 

(3) The basis for determining the ex- 
istence of a pattern or violations; and 

(4) Recommendations whether the 
permit should be suspended or re- 
voked, including the length and terms 
of a suspension. 


§ 4.1191 Answer. 


The permittee shall have 30 days 
from receipt of the order within which 
to file an answer with the Hearings Di- 
vision, OHA, Arlington, Va. 


§ 4.1192 Contents of answer. 


The permittee’s answer to a show 
cause order shall contain a statement 
setting forth— 

(a) The reasons in detail why a pat- 
tern of violations, as described in 30 
CFR 1722.16, does not exist or has not 
existed, including all reasons for con- 
testing— 

(1) The fact of any of the violations 
alleged by OSM as constituting a pat- 
tern of violations; 

(2) The willfulness of such viola- 
tions; or 

(3) Whether such violations were 
caused by the unwarranted failure of 
the permittee; 

(b) All mitigating factors the permit- 
tee believes exist in determining the 
terms of the revocation or the length 
and terms of the suspension; 

(c) Any other alleged relevant facts; 
and 

(d) Whether a hearing on the show 
cause order is desired. 
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§$ 4.1193 Burden of proof in suspension or 
revocation proceedings. 


In proceedings to suspend or revoke 
a permit,,OSM shall have the burden 
of going forward to establish a prima 
facie case for suspension or revocation 
of the permit. The ultimate burden of 
persuasion that the permit should not 
be suspended or revoked shall rest 
with the permittee. 


§$ 4.1194 Determination by the administra- 
tive law judge. 


(a) Upon a determination by the ad- 
ministrative law judge that a pattern 
of violations exists or has existed, pur- 
suant to 30 CFR 722.16 (c)(2) or (cX3), 
the administrative law judge shall 
order the permit either suspended or 
revoked. In making such a determina- 
tion, the administrative law judge 
need not find that all the violations 
listed in the show cause order oc- 
curred, but only that sufficient viola- 
tions occurred to establish a pattern. 

(b) If the permit is suspended, the 
minimum suspension period shall be 3 
working days unless the administra- 
tive law judge finds that imposition of 
the minimum suspension period would 
result in manifest injustice and would 
not further the purposes of the Act. 
Also, the administrative law judge 
may impose preconditions to be satis- 
fied prior to the suspension being 
lifted. 

(c) The decision of the administra- 
tive law judge shall be issued within 20 
days following the date the hearing 
record is closed by the administrative 
law judge or within 20 days of receipt 
of the answer, if no hearing is request- 
ed by any party and the administra- 
tive law judge determines that no 
hearing is necessary. ; 

(d) At any stage of a suspension or 
revocation proceeding being conducted 
by an administrative law judge, the 
parties may enter into a settlement, 
subject to the approval of the adminis- 
trative law judge. 


§ 4.1195 Summary disposition. 


(a) In a proceeding under this sec- 
tion where the permittee fails to 
appear at a hearing, the permittee 
shall be deemed to have waived his 
right to a hearing and the administra- 
tive law judge may assume for pur- 
poses of the proceeding that— 

(1) Each violation listed in the order 
occurred; 

(2) Such violations were caused by 
the permittee’s unwarranted failure or 
were willfully caused; and 

(3) A pattern of violations exists. 

(b) In order to issue an initial deci- 
sion concerning suspension or revoca- 
tion of the permit when the permittee 
fails to appear at the hearing, the ad- 
ministrative law judge shall either 
conduct an ex parte hearing or require 
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OSM to furnish proposed findings of 
fact and conclusions of law. 


§ 4.1196 Appeals. 

Any party desiring to appeal the de- 
cision of the administrative law judge 
shall have 5 days from receipt of the 
administrative law judge’s decision 
within which to file a notice of appeal 
with the Board. The Board shall act 
immediately to issue an expedited 
briefing schedule. The decision of the 
Board shall be issued within 60 days of 
the date the hearing record is closed 
by the administrative law judge or, if 
no hearing is held, within 60 days of 
the date the answer is filed. 


APPLICATIONS FOR REVIEW OF ALLEGED 
DISCRIMINATORY ACTS UNDER SEc- 
TION 703 OF THE ACT 


§$4.1200 Filing of the application for 
review with the Office of Hearings and 
Appeals. 

(a) Pursuant to 30 CFR 830.13, 
within 7 days of receipt of an applica- 
tion for review of alleged discrimina- 
tory acts, OSM shall file a copy of the 
application in the Hearings Division, 
OHA, 4015 Wilson Boulevard, Arling- 
ton, Va. 22203. OSM shall also file in 
the Hearings Division, OHA, Arling- 
ton, Va., a copy of any answer submit- 
ted in response to the application for 
review. 

(b) The application for review, as 
filed in the Hearings Division, OHA, 
shall be held in suspense until one of 
the following takes place— - 

(1) A request for temporary relief is 
filed pursuant to § 4.1203; 

(2) A request is made by OSM for 
the scheduling of a hearing pursuant 
to 30 CFR 830.14(a); 

(3) A request is made by the appli- 
cant for the scheduling of a hearing 
pursuant to 30 CFR 830.14(a); 

(4) A request is made by the appli- 
cant for the scheduling of a hearing 
pursuant to 30 CFR 830.14(b); or 

(5) A request is made by OSM that 
OHA close the case because OSM, the 
applicant, and the alleged discriminat- 
ing person have entered into an agree- 
ment in resolution of the discrimina- 
tory acts and there has been compli- 
ance with such agreement. 


§ 4.1201 Request for scheduling of a hear- 
ing. 

(a) If OSM determines that a viola- 
tion of section 703(a) of the act has 
probably occurred and was not re- 
solved at the informal conference, it 
shall file with the Hearings Division, 
OHA, a request on behalf of the appli- 
cant that a hearing be scheduled. The 
request shall be filed within 10 days of 
the completion of the informal confer- 
ence, or where no conference is held, 
within 10 days following the scheduled 
conference. Where OSM makes such a 


request, it shall represent the appli- 
cant in the administrative proceedings, 
unless the applicant desires to be rep- 
resented by private counsel. 

(b) If OSM declines to request that a 
hearing be scheduled and to represent 
the applicant, it shall within 10 days 
of the completion of the informal con- 
ference, or where no conference is 
held, within 10 days following the 
scheduled conference, notify the appli- 
cant of his right to request the sched- 
uling of a hearing on his own behalf. 
An applicant shall file a request for 
the scheduling of a hearing in the 
Hearings Division, OHA, within 30 
days of service of such notice from 
OSM. 

(c) If no request for the scheduling 
of a hearing has been made pursuant 
to paragraph (a) or (b) of this section 
and 60 days have elapsed from the 
filing of the application for review 
with OSM, the applicant may file on 
his own behalf a request for the sched- 
uling of a hearing with the main office 
of OHA. Where such a request is 
made, the applicant shall proceed on 
his own behalf, but OSM may inter- 
vene pursuant to § 4.1110. 


§ 4.1202 Response to request for the 
scheduling of a hearing. 


(a) Any person served with a copy of 
the request for the scheduling of a 
hearing shall file a response with the 
Hearings Division, OHA, Arlington, 
Va., within 20 days of service of such 
request. 

(b) If the alleged discriminating 
person has hot filed an answer to the 
application, such person shall include 
with the response to the request for 
the scheduling of a hearing, a state- 
ment specifically admitting or denying 
the alleged facts set forth in the appli- 
cation. 


§ 4.1203 Application for temporary relief 
from alleged discriminatory acts. 


(a) On or after 10 days from the 
filing of an application for review 
under this part, any party may file an 
application for temporary relief from 
alleged discriminatory acts. 

(b) The application shall be filed in 
the Hearings Division, OHA, Arling- 
ton, Va. 

(c) The application shall include— 

(1) A detailed written statement set- 
ting forth the reasons why relief 
should be granted; 

(2) A showing that the complaint of 
discrimination was not frivoulously 
brought; 

(3) A description of any exigent cir- 
cumstanees justifying temporary 
relief; and 

(4) A statement of the specific relief 
requested. 

(d) All parties to the proceeding to 
which the application relates shall 
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have 5 days from receipt of the appli- 
cation to file a written response. 

(e) The administrative law judge 
may convene a hearing on any issue 
raised by the application if he deems it 
appropriate. 

(f) The administrative law judge 
shall expeditiously issue an order or 
decision granting or denying such 
relief. 

(g) If all parties consent, before or 
after the commencement of any hear- 
ing on the application for temporary 
relief, the administrative law judge 
may order the hearing on the applica- 
tion for review of alleged discrimina- 
tory acts to be advanced and consoli- 
dated with the hearing on the applica- 
tion for temporary relief. 


§ 4.1204 Determination by administrative 
law judge. ' 

Upon a finding of a violation of sec- 
tion 703 of the act or 30 CFR 830.11, 
the administrative law judge shall 
order the appropriate affirmative 
relief including, but not limited to— 

(a) The rehiring or reinstatement of 
the applicant to his former position 
with full rights and privileges, full 
backpay, and any special damages sus- 
tained as a result of the discrimina- 
tion; and 

(b) Ail other relief which the admin- 
istrative law judge deems apropriate to 
abate the violation or to prevent re- 
currence of discrimination. 


§ 4.1205 Appeals. 


Any party aggrieved by a decision of 
an administrative law judge concern- 
ing an application for review of alleged 
discriminatory acts may appeal to the 
Board under procedures set forth in 
§ 4.1271 et sea. 


APPLICATIONS FOR TEMPORARY RELIEF 


§ 4.1260 Scope. 


These regulations contain the proce- 
dures for seeking temporary relief in 
section 525 review proceedings under 
the Act. The special procedures for 
seeking temporary relief from an 
order of cessation are set forth in 
§ 4.1266. Procedures for seeking tem- 
porary relief from alleged discrimina- 
tory acts are covered in § 4.1203. 


§ 4.1261 When to file. 


An application for temporary relief 
may be filed by any party to a pro- 
ceeding at any time prior to decision 
by an administrative law judge. 


§ 4.1262 Where to file. 


The application shall be filed with 
the administrative law judge to whom 
the case has been assigned. If no as- 
signment has been made, the applica- 
tion shall be filed in the Hearings Di- 
vision, OHA, 4015 Wilson Boulevard, 
Arlington, Va. 22203. 
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§ 4.1263 Contents of application. 


The application shall include— 

(a) A detailed written statement set- 
ting forth the reasons why relief 
should be granted; 

(b) A showing that there is a sub- 
stantial likelihood that the findings 
and decision of the administrative law 
judge in the matters to which the ap- 
plication relates will be favorable to 
the applicant; 

(c) A statement that the relief 
sought will not adversely affect the 
health or safety of the public or cause 
significant, imminent environmental 
harm to land, air, or water resources; 

(d) If the application relates to an 
order of cessation issued pursuant to 
section 521(a)(2) or section 521(a)(3) of 
the Act, a statement of whether the 
requirement of section 525(c) of the 
Act for decision on the application 
within 5 days is waived; and 

(e) A statement of the specific relief 
requested. 


§ 4.1264 Response to application. 


(a) Except as provided in § 4.1266(b), 
all parties to the proceeding to which 
the application relates shall have 5 
days from the date of receipt of the 
application to file a written response. 

(b) Except as provided in § 4.1266(b), 
the administrative law judge may hold 
a hearing on any issue raised by the 
application if he deems it appropriate. 


§4.1265 Determination on application 
concerning a notice of violation issued 
pursuant to § 521(a)(3) of the Act. 


Where an application has been filed 
requesting temporary relief from a 
notice of violation issued under section 
521(a)X(3) of the Act, the administra- 
tive law judge shall expeditiously issue 
an order or decision granting or deny- 
ing such relief. 


§ 4.1266 Determination on _ application 
concerning an order of cessation issued 
pursuant to § 521(a)(2) or § 521(a)(3) of 
the Act. 


(a) If the 5-day requirement of sec- 
tion 525(c) of the Act is waived, the 
administrative law judge shall expedi- 
tiously conduct a hearing and render a 
decision on the application. 

(b) If there is no waiver of the 5-day 
requirement of section 525(c) of the 
Act, the following special rules shall 
apply— 

(1) The 5-day time for decision shall 
not begin to run until the application 
is filed pursuant to § 4.1262 or a copy 
of the application is received by the 
field solicitor for the region in which 
the mine site subject to the order is lo- 
cated, whichever occurs at a later date 
(see § 4.1109 for addresses); 

(2) The application shall include an 
affidavit stating that telephone notice 
has been given to the regional office of 
OSM at the phone number listed 
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below for the region in which the 
mine site subject to the order is locat- 
ed. The phone notice shall identify 
the mine, the mine operator, the date 
and number of the order from which 
relief is requested, the name of the in- 
spector involved, and the name and 
phone number of the applicant; 


Region I (Charleston, W.Va.) 304-342-8125. 
Region II (Knoxville, Tenn.) 615-588-5396. 
Region III (Indianapolis, Ind.) 317-269-7068. 
Region IV (Kansas City, Mo.) 816-374-5162. 
Region V (Denver, Colo.) 303-837-5511. 


(3) Prior to or at the hearing, the ap- 
plicant shall file with OHA an affida- 
vit stating the date upon which the 
copy of the application was delivered 
to the office of the field solicitor or 
the applicant may make an oral state- 
ment at the hearing setting forth that 
information. For purposes of the affi- 
davit or statement the applicant may 
rely upon telephone confirmation by 
the office of the field solicitor that the 
application was received. 

(4) In addition to the service require- 
ments of § 4.1266(b) (1) and (2), the ap- 
plicant shall serve any other parties 
with a copy of the application simulta- 
neously with the filing of the applica- 
tion. If service is accomplished by 
mail, the applicant shall inform such 
other parties by telephone at the time 
of mailing that an application is being 
filed, the contents of the application, 
and with whom the application was 
filed. 

(5) The field solicitor and all other 
parties may indicate their objection to 
the application by communicating 
such objection to the administrative 
law judge and the applicant by tele- 
phone. However, no ex parte commu- 
nication as to the merits of the pro- 
ceeding may be conducted with the ad- 
ministrative law judge. The field solici- 
tor and all‘other parties shall simulta- 
neously reduce their objections to 
writing. The written objections must 
be immediately filed with the adminis- 
trative law judge and immediately 
served upon the applicant. 

(6) Upon receipt of communication 
that there is an objection to the re- 
quest, the administrative law judge 
shall immediately order a location, 
time, and date for the hearing by com- 
municating such information to the 
field solicitor, all other parties, and 
the applicant by telephone. The ad- 
ministrative law judge shall reduce 
such communications to writing in the 
form of a memorandum to the file. 

(7) If a hearing is held— 

(i) The.administrative law judge may 
require the parties to submit proposed 
findings of fact and conclusions of law 
at the héaring which may be orally 
supplemented on the record at the 
hearing or where written proposed 
findings of fact and conclusions of law 
have not been submitted at the hear- 
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ing, they may be orally presented for 
the record at the hearing. 

ii) The administrative law judge 
shall either rule from the bench on 
the application, orally stating the rea- 
sons for his decision or he shall within 
24 hours of completion of the hearing 
issue a written decision. If the admin- 
istrative law judge makes an oral 
ruling, his approval of the record of 
the hearing shall constitute his writ- 
ten decision. 

(8) The order or decision of the ad- 
ministrative law judge shall be issued 
within 5 working days of the receipt of 
the application for temporary relief. 

(9) If at any time after the initiation 
of this expedited procedure, the appli- 
cant requests a delay or acts in a 
manner so as to frustrate the expedi- 
tious nature of this proceeding or fails 
to supply the information required by 
§ 4.1263 such action shall constitute a 
waiver of the 5-day requirement of sec- 
tion 525(c) of the act. 


§ 4.1267 Appeals. 

(a) Any party desiring to appeal a 
decision of an administrative law 
judge granting temporary relief may 
appeal to the Board. 

(b) Any party desiring to appeal a 
decision of an administrative law 
judge denying temporary relief may 
appeal to the Board or, in the alterna- 
tive, if the administrative law judge 
has rendered a decision pursuant to 
§ 4.1266(b), may seek review pursuant 
to section 526(a). 

(c) The Board shall issue an expedit- 
ed briefing schedule and shall issue a 
decision on the appeal expeditiously. 


APPEALS TO THE BOARD FROM DECISIONS 
OR ORDERS OF ADMINISTRATIVE LAW 
JUDGES 


§ 4.1270 Petition for discretionary review 
of a proposed civil penalty. 


(a) Any party may petition the 
Board to review an order or decision 
by an administrative law judge dispos- 
ing of a civil penalty proceeding under 
§ 4.1150. 

._ (b) A petition under this section 
shall be filed on or before 30 days 
frdm the date of receipt of the order 
or decision sought to be reviewed and 
the time for filing may not be ex- 
tended. 

(c) A petitioner under this section 
shall list the alleged errors of the ad- 
ministrative law judge and _ shall 
attach a copy of the order or decision 
sought to be reviewed. 

(d) Any party may file with the 
Board a response to the petition for 
review within 10 days of receipt of a 
copy of such petition. 

(e) Not later than 30 days from the 
filing of a petition under this section, 
the Board shall grant or deny the peti- 
tion in whole or in part. 
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(f) If the petition is granted, the 
rules in §§ 4.1273-77 are applicable and 
the Board shall use the point system 
and conversion table contained in 30 
CFR part 723 in recalculating assess- 
ments; however, the Board shall have 
the same authority to waive the civil 
penalty formula as that granted to the 
administrative law judges in 
§ 4.1157(b)(1). If the petition is denied, 
the decision of the administrative law 
judge shall be final for the Depart- 
ment, subject to 43 CFR 4.5. 


§ 4.1271 Notice of appeal. 


(a) Any aggrieved party may file a 
notice of appeal from an order or deci- 
sion of an administrative law judge 
disposing of a proceeding under this 
subpart, except a civil penalty pro- 
ceeding under § 4.1150. 

(b) Except in an expedited review 
proceeding under § 4.1180, or in a sus- 
pension or revocation proceeding 
under § 4.1190, a notice of appeal shall 
be filed with the Board on or before 30 
days from the date of receipt of the 
order or decision sought to be re- 
viewed and the time for filing may not 
be extended. 


§ 4.1272 Interlocutory appeals. 


(a) If a party has sought certifica- 
tion under § 4.1124, that party may pe- 
tition the Board for permission to 
appeal from an interlocutory ruling by 
an administrative law judge. 

(b) A petition, under this section 
shall be in writing and not exceed 10 
pages in length. : 

(c) If the correctness of the ruling 
sought to be reviewed involves a con- 
trolling issue of law the resolution of 
which will materially advance final 
disposition of the case, the Board may 
grant the petition. 

(d) Upon granting a petition under 
this section, the Board may dispense 
with briefing or issue a briefing sched- 
ule. 

(e) Unless the Board or the adminis- 
trative law judge orders otherwise, an 
interlocutory appeal shall not operate 
as a stay of further proceedings before 
the judge. 

(f) In deciding an interlocutory 
appeal, the Board shall confine itself 
to the issue presented on appeal. 

(g) The Board shall promptly decide 
appeals under this section. 

(h) Upon affirmance, reversal or 
modification of the administrative law 
judge’s interlocutory ruling or order, 
the jurisdiction of the Board shall ter- 
minate, and the case shall be remand- 
ed promptly to the administrative law 
judge for further proceedings. 


§ 4.1273 Briefs. 


(a) Unless the Board orders other- 
wise, an appellant’s brief is due on or 
before 30 days from the date of receipt 
of notice by the appellant that the 


Board has agreed to exercise discre- 
tionary review authority pursuant to 
§ 4.1270 or a notice of appeal is filed. 

(b) If any appellant fails to file a 
timely brief, an appeal under this part 
may be subject to summary dismissal. 

(c) An appellant shall state specifi- 
cally the rulings to which there is an 
objection, the reasons for such objec- 
tions, and the relief requested. The 
failure to specify a ruling as objection- 
able may be deemed by the Board as a 
waiver of objection. 

(d) Unless the Board orders other- 
wise, within 20 days after service of 
appellant’s brief, any other party to 
the proceeding may file a brief. 

(e) If any argument is based upon 
the evidence of record and there is a 
failure to include specific record cita- 
tions, when available, the Board need 
not consider the arguments. 

(f) Further briefing may take place 
by permission of the Board. 

(g) Unless the Board provides other- 
wise, appellant’s brief shall not exceed 
50 typed pages and an appellee’s brief 
shall not exceed 25 typed pages. 


§ 4.1274 . Remand. 


The Board may remand cases if fur- 
ther proceedings are required. 


§ 4.1275 Final decisions. 


The Board may adopt, affirm, 
modify, set aside, or reverse any find- 
ing of fact, conclusion of law, or order 
of the administrative law judge. 


§ 4.1276 Reconsideration. 


(a) A party may move for reconsider- 
ation under §4.21(c); however, the 
motion shall be filed with the Board 
within 30 days of the date of the deci- 
sion. 

(b) The filing of a petition for recon- 
sideration shall not stay the effect of 
any decision or order and shall not 
affect the finality of any decision or 
order for purposes of judicial review. 


APPEALS TO THE BOARD FROM DECISIONS 
OF THE OFFICE OF SURFACE MINING 


§ 4.1280 Scope. 


This section is applicable to appeals 
from decisions of the Director of OSM 
concerning small operator exemptions 
under 30 CFR 710.12(h) and to other 
appeals which are not required by the 
Act to be determined by formal adju- 
dication under the procedures set 
forth in 5 U.S.C. 554. 


§ 4.1281 Who may appeal. 


Any person who is or may be ad- 
versely affected by a written decision 
of the Director of OSM or his delegate 
may appeal to the Board where the 
decision specifically grants such right 
of appeal. ; ; 
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§$ 4.1282 Appeals; how taken. 


(a) A person appealing under this 
section shall file a written notice of 
appeal with the office of the OSM of- 
ficial whose decision is being appealed 
and a copy of such notice shall simul- 
taneously be sent to the Board of Sur- 
face Mining and Reclamation Appeals, 
po Wilson Boulevard, Arlington, Va. 

2203. 

(b) The notice of appeal shall be 
filed within 20 days from the date of 
receipt of the decision. If the person 
appealing has not been served with a 
copy of the décision, such appeal must 
be filed within 30 days of the date of 
the decision. 

(c) The notice of appeal shall indi- 
cate that an appeal is intended and 
must identify the decision being ap- 
pealed. The notice should include the 
serial number or other identification 
of the case and the date of the deci- 
sion. The notice of appeal may include 
a statement of reasons for the appeal 
and any arguments the appellant de- 
sires to make. 

(d) If the notice of appeal did not in- 
clude a statement of reasons for the 
appeal, such a statement shall be filed 
with the Board within 20 days after 
the notice of appeal was filed. In any 
case, the appellant shall be permitted 
to file with the Board additional state- 
ments of reasons and written argu- 
ments or briefs within the 20-day 
period after filing the notice of appeal. 


$ 4.1283 Service. 


(a) The appellant shall serve person- 
ally or by certified mail, return receipt 
requested, a copy of the notice of 
appeal and a copy of any statement of 
reasons, written arguments, or other 
documents on each party within 15 
days after filing the document. Proof 
of service shall be filed with the Board 
within 15 days after service. 

(b) Failure to serve may subject the 
appeal to summary dismissal pursuant 
to § 4.1285. 


§ 4.1284 Answer. 


(a) Any party served with a notice of 
appeal who wishes to participate in 
the proceedings on appeal shall file an 
answer with the Board within 20 days 
after service of the notice of appeal or 
statement of reasons where such state- 
ment was not included in the notice of 


appeal. 

(b) If additional reasons, written ar- 
guments or other documents are filed 
by the appellant, a party shall have 20 
days after service thereof within 
which to answer. The answer shall 
state the reasons the party opposes or 
supports the appeal. 


$4.1285 Summary dismissal. 


An appeal shall be subject to sum- 
mary dismissal, in the discretion of 
the Board, for failure to file or serve, 
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upon all persons required to be served, 
& notice of appeal or a statement of 
reasons for appeal. 


§ 4.1286 Request for hearing. 


(a) Any party may request the Board 
to order a hearing before an adminis- 
trative law judge in order to present 
evidence on an issue of fact. Such a re- 
quest shall be made in writing and 


filed with the Board within 20 days- 


after the answer is due. Copies of the 
request shall be served in accordance 
with § 4.1283. 

(b) The allowance of a request for a 
hearing is within the discretion of the 
Board, and the Board may, on its own 
motion, refer any case to an adminis- 
trative law judge for a hearing on an 
issue of fact. If a hearing is ordered, 
the Board shall specify the issues 
upon which the hearing is to be held. 


PETITIONS FOR AWARD OF COSTS AND 
EXPENSES UNDER SECTION 525(e) oF 
THE ACT 


§ 4.1290 Who may file. 


(a) Any person may file a petition 
for award of costs and expenses in- 
cluding attorneys’ fees reasonably in- 
curred as a result of that person’s par- 
ticipation in any administrative pro- 
ceeding under the Act which results 
in— 

(1) A final order being issued by an 
administrative law judge; or 

(2) A final order being issued by the 
Board. 


§ 4.1291 Where to file; time for filing. 


The petition for an award of costs 
and expenses including attorneys’ fees 
must be filed with the administrative 
law judge who issued the final order, 
or if the final order was issued by the 


‘Board, with the Board, within 45 days 


of receipt of such order. Failure to 
make a timely filing of the petition 
may constitute a waiver of the right to 
such an award. 


§ 4.1292 Contents of petition. 


(a) A petition filed under this sec- 
tion shall include the name of the 
person from whom costs and expenses 
are sought and the following shall be 
submitted in support of the petition— 

(1) An affidavit setting forth in 
detail all costs and expenses including 
attorneys’ fees reasonably incurred 
for, or in connection with, the person’s 


‘participation in the proceeding; 


(2) Receipts or other evidence of 
such costs and expenses; and 

(3) Where attorneys’ fees are 
claimed, evidence concerning the 
hours expended on the case, the cus- 
tomary commercial rate of payment 
for such services in the area, and the 
experience, reputation and ability of 
the individual or individuals perform- 
ing the services. 
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§ 4.1293 Answer. 


Any person served with a copy of 
the petition shall have 30 days from 
service of the petition within which to 
file an answer to such petition. 


§ 4.1294 Who may receive an award. 


Appropriate costs and expenses in- 
cluding attorneys’ fees may be award- 
ed— 

(a) To any person from the permit- 


(1) The person initiates any adminis- 
trative proceedings reviewing enforce- 
ment actions, upon a finding that a 
violation of the Act, regulations or 
permit has occurred, or that an immi- 
nent hazard existed, or to any person 
who participates in an enforcement 
proceeding where such a finding is 
made if the administrative law judge 
or Board determines that the person 
made a substantial contribution to the 
full and fair determination of the 
issues; or 

(2) The person initiates an applica- 
tion for review of alleged discrimina- 
tory acts, pursuant to 30 CFR Part 
830, upon a finding of discriminatory 
— or other acts of discrimina- 
tion. 

(b) To any person other than a per- 
mittee or his representative from 
OSM, if the person initiates or partici- 
pates in any proceeding under the Act 
upon a finding that the person made a 
substantial contribution to a full and 
fair determination of the issues. 

(c) To a permittee from OSM when 
the permittee demonstrates that OSM 
issued an order of cessation, a notice 
of violation or an order to show cause 
why a permit should not be suspended 
or revoked, in bad faith and for the 
purpose of harassing or embarrassing 
the permittee; or 

(d) To a permittee from any person 
where the permittee demonstrates 
that the person initiated a proceeding 
under section 525 of the Act or partici- 
pated in such a proceeding in bad 
faith for the purpose of harassing or 
embarrassing the permittee. 

(e) To OSM where it demonstrates 
that any person applied for review 
pursuant to section 525 of the Act or 
that any party participated in such a 
proceeding in bad faith and for the 
purpose of harassing or embarrassing 
the Government. 


§ 4.1295 Awards. 


An award under these sections may 
include— 

(a) All costs and expenses, including 
attorneys’ fees and expert witness 
fees, reasonably incurred as a result of 
initiation and/or participation in a 
proceeding under the Act; and 

(b) All costs and expenses, including 
attorneys’ fees and expert witness 
fees, reasonably incurred in seeking 
the award in OHA. 
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§ 4.1296 Appeals. 


Any person aggrieved by a decision 
_ concerning the award of costs and ex- 
penses in an administrative proceeding 
under this Act may appeal such award 
to the Board under procedures set 
forth in §4.1271 et seq., unless the 
Board has made the initial decision 
concerning such an award. 


(FR Doc. 78-21513 Filed 8-2-78; 8:45 am] 
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